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PROCEDURAL MANUAL #77-1: WETLAND PROTECTION
1.0 Introduction

This procedural manual was developed for use by the National Park Service (NPS) in carrying
out its responsibilities under Executive Order (E.O.) 11990 to protect wetlands. This manual
contains two main elements: 1) the text of Director's Order #77-1 (in Section 2); and 2) more
detailed procedures (in Sections 3-5) by which the NPS will implement Director’s Order #77-1.
Together they replace the wetland protection portions of the 1980 "NPS Floodplain Management
and Wetland Protection Guidelines" (45 Fed. Reg. 35916, minor revisions in 47 Fed. Reg.
36718), which are now rescinded. Four years after the issue date of Director's Order #77-1, it
will be reviewed, revised if necessary, and reissued. These implementation procedures will also
be revised and reissued at that time, if necessary.

2.0 Director’s Order #77-1: Wetland Protection

[NOTE: Director’s Order #77-1 is incorporated in its entirety into this section of the procedural
manual. 1t is one of a series of Director’s Orders pertaining to natural resources and science.
Director’s Order #77-1 establishes the policies, requirements, and standards under which the
NPS will meet its responsibilities to protect and preserve wetlands. Among other things, the
Director’s Order requires the Associate Director, Natural Resource Stewardship and Science, to
develop and issue this procedural manual. ]

The wetland protection provisions of the 1980 “NPS Floodplain Management and Wetland
Protection Guidelines” (45 Fed. Reg. 35916, minor revisions in 47 Fed. Reg. 36718), and any
other conflicting instructions or delegations of authority, are superseded and replaced by this
Director's Order and by Procedural Manual #77-1, issued by the Associate Director, Natural
Resource Stewardship and Science.

2.1 Background and Purpose of this Director’s Order

The purpose of this Director's Order is to establish National Park Service (NPS) policies,
requirements, and standards for implementing Executive Order (E.O.) 11990: "Protection of
Wetlands" (42 Fed. Reg. 26961). E.O. 11990 was issued by the President "...to avoid to the
extent possible the long and short term adverse impacts associated with the destruction or
modification of wetlands and to avoid direct or indirect support of new construction in wetlands
wherever there is a practicable alternative...."

In addition to E.O. 11990, two other wetland-related initiatives are recognized and incorporated
into this Director's Order:

a. On August 24, 1993, the White House Office on Environmental Policy issued a paper
titled "Protecting America's Wetlands: A Fair, Flexible, and Effective Approach." In its
"Five Principles for Federal Wetlands Policy," the paper outlined the Administration's



support of an interim goal of no overall net loss of the nation's remaining wetlands, and a
long-term goal of increasing the quality and quantity of the nation's wetland resource
base. _

b. On December 17, 1996, the Secretary of the Interior formally adopted the U.S. Fish and
Wildlife Service wetland classification system "Classification of Wetlands and
Deepwater Habitats of the United States" (FWS/OBS-79/31; Cowardin et al. 1979) as a
departmental standard for classifying and inventorying wetlands.

Section 6 of E.O. 11990 directs federal agencies to issue procedures to comply with the
Executive Order. NPS procedures were originally adopted together with procedures to comply
with E.O. 11988 (Floodplain Management) in the 1980 "NPS Floodplain Management and
Wetland Protection Guidelines" (45 Fed. Reg. 35916, minor revisions in 47 Fed. Reg. 36718).
Experience with implementing the wetland provisions of those guidelines and changes in
wetland management concepts since they were first published have necessitated updating,
streamlining, and clarifying NPS wetland policies, requirements, and standards.

2.2 Policies, Requirements, and Standards

Executive Order 11990 directs the NPS: 1) to provide leadership and to take action to minimize
the destruction, loss, or degradation of wetlands; 2) to preserve and enhance the natural and
beneficial values of wetlands; and 3) to avoid direct or indirect support of new construction in
wetlands unless there are no practicable alternatives to such construction and the proposed action
includes all practicable measures to minimize harm to wetlands.

In carrying out the NPS’s responsibilities related to:

acquiring, managing, and disposing of NPS lands and facilities;

construction and related development activities;

permitting activities as provided for under NPS regulatory authorities; and
conducting activities, programs, or planning efforts affecting use of NPS lands,

in a manner consistent with E.O. 11990 and with the “no net loss of wetlands” goal, the NPS will
take the following actions:

A. The NPS adopts a goal of “no net loss of wetlands.” In addition, the NPS will strive to
achieve a longer-term goal of net gain of wetlands Servicewide.

B. NPS units will conduct parkwide wetland inventories (or will obtain such inventories from
appropriate sources such as the National Wetlands Inventory) to help assure proper planning
with respect to management and protection of wetland resources. Additional large-scale
(more detailed) wetland inventories will be conducted in areas that are proposed for
development or are otherwise susceptible to degradation or loss due to human activities.



. For purposes of compliance with Executive Order 11990, the NPS will use “Classification of
Wetlands and Deepwater Habitats of the United States” (FWS/OBS-79/31; Cowardin et al.
1979) as the standard for defining, classifying, and inventorying wetlands..

. For proposed new development or other new activities, plans, or programs that are either
located in or otherwise have the potential for direct or indirect adverse impacts on wetlands,
the NPS will employ a sequence of:

avoiding adverse wetland impacts to the extent practicable,

minimizing impacts that could not be avoided, and

compensating for remaining unavoidable adverse wetland impacts via restoration of
degraded wetlands.
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Consistent with paragraph A. above, compensation for wetland degradation or loss will be at
a minimum 1:1 ratio. Actions that may be excepted from the compensation requirement will
be identified under procedures developed by the Associate Director, Natural Resource
Stewardship and Science to implement this Director’s Order.

. Actions proposed by the NPS that have the potential to have adverse impacts on wetlands will
be addressed in an Environmental Assessment (EA) or an Environmental Impact Statement
(EIS). If the preferred alternative in an EA or EIS will result in adverse impacts on wetlands,
a “Statement of Findings” documenting compliance with this Director’s Order and its
implementation procedures will be completed. Actions that may be excepted from the
Statement of Findings requirement will be identified in those procedures.

. Superintendents will oversee preparation of Statements of Findings and will recommend their
approval to Regional Directors. The Chief of the NPS Water Resources Division or,
alternatively, a certified Professional Wetland Scientist (Society of Wetland Scientists
Certification Program, Inc.) from within the NPS with working knowledge of this Director’s
Order and its implementation procedures, will certify: 1) the adequacy of wetland-related
technical analyses; and 2) consistency with Servicewide implementation of this Director’s
Order and accompanying procedures. Regional Directors have final approval authority for
Statements of Findings.

. Where natural wetland characteristics or functions have been degraded or lost due to
previous or ongoing human activities, the NPS will, to the extent appropriate and practicable,
restore them to pre-disturbance conditions.

. Where appropriate and practicable, the NPS will not simply protect, but will seek to enhance
natural wetland values by using them for educational, recreational, scientific, and similar
purposes that do not disrupt natural wetland functions.

. The Associate Director, Natural Resource Stewardship and Science, will develop and issue
procedures for implementing the policies, standards, and requirements of this Director’s
Order.



2.3 Responsibilities

The Director is responsible for ensuring NPS compliance with E.O. 11990 in accordance with
provisions of 520 DM 1. In performing this duty, the Director approves NPS policies and
directives for complying with the Executive Order.

The Deputy Directors and Associate Directors are responsible for general supervision of the
Divisions and Offices under their jurisdictions to ensure compliance with E.O. 11990 as outlined
in Director's Order #77-1 and these procedures.

The Associate Director, Natural Resource Stewardship and Science is responsible for: 1)
issuing NPS procedures for implementing Director's Order #77-1; and 2) revising relevant
portions of the NPS Management Policies (1988) and NPS natural resources management and
NEPA procedures to ensure compliance with E.O. 11990 as outlined in Director's Order #77-1
and these procedures.

The Associate Director, Professional Services is responsible for revising NPS planning
procedures as necessary to satisfy the requirements of E.O. 11990 as outlined in Director's Order
#77-1 and these procedures.

The Superintendents oversee the planning/NEPA process, identify preferred alternatives, and
oversee preparation of Statements of Findings as outlined in these procedures, utilizing the
wetland technical information developed during the planning process. Superintendents sign the
"Recommended" line on Statement of Findings cover sheets.

The Chief, Water Resources Division (or a certified Professional Wetland Scientist from
within the NPS as described in Section 5.3.E of these procedures) signs the "Certification of
Technical Adequacy and Servicewide Consistency" line on Statement of Findings cover sheets,
assuring both technical adequacy of wetland analyses and Servicewide consistency in
implementation of Director's Order #77-1 as outlined in these procedures.

The Regional Directors are responsible for ensuring compliance with E.O. 11990 within their
respective Regions as outlined in Director's Order #77-1 and these procedures. They are
responsible for final approval of Statements of Findings after recommendation by
Superintendents and certification of technical adequacy and Servicewide consistency as
described in Section 5.3.E of these procedures.

(End of Director’s Order #77-1)



3.0 Relationships to Other Requiremenis

3.1 Relationships to Department of the Interior Procedures and the National Environmental
Policy Act

E.O. 11990 was issued "in furtherance of the National Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 ef seq.), in order to avoid to the extent possible the long
and short term adverse impacts associated with the destruction or modification of wetlands." The
policies, requirements, and standards in Director's Order #77-1, as implemented under these
procedures, supplement and must be used in conjunction with the Department of the Interior
procedures and policies for implementing E.O. 11990 (520 DM 1); the Council on
Environmental Quality (CEQ) Implementing Regulations for NEPA (40 CFR Part 1500); the
Department of the Interior policies and procedures for complying with NEPA (516 DM 1-7); and
NPS NEPA Director's Orders and implementation procedures.

The Departmental Manual lists NEPA categorical exclusions in 516 DM 2, Appendix 1 and 516
DM 6, Appendix 7. However, 516 DM 2, Appendix 2 notes that a proposed action cannot be
categorically excluded if it has the potential to cause adverse impacts on wetlands. Sections
4.1, 5.3.B, and 5.3.C of these procedures provide guidance for determining if an action has the
potential to have adverse impacts on wetlands. If the action is found to have such potential, then
it cannot be categorically excluded. In most such cases, the supplemental NEPA requirements in
Section 5.3 of these procedures are required. However, some requirements may be waived for
“excepted actions” as described in Section 4.2.

3.2 Relationship to Compliance with Section 404 of the Clean Water Act

Under Section 404 of the Clean Water Act, the U.S. Army Corps of Engineers issues permits for
activities that result in the discharge of dredged or fill material into waters of the United States,
including wetlands. Regulated activities range from depositing fill for building pads or roads to
discharges associated with mechanized landclearing.

Although portions of the Corps of Engineers 404 permit procedures (33 CFR 320-330) are
similar to some of the requirements found in Director's Order #77-1 and these implementing
procedures, there are significant differences in scope that warrant a separate NPS wetland
protection process. First, the 404 permit program regulates only the discharge of dredged or fill
material, while Executive Order 11990 covers a much broader range of actions that can have
adverse impacts on wetlands, including ground water withdrawals, water diversions, nutrient
enrichment, and other examples listed in Section 4.1.B of these procedures. Second, the wetland
definition used for the 404 permit program (33 CFR 328.3) is narrower than the Cowardin et al.
(1979) wetland definition used for NPS compliance with E.O. 11990 (see Section 4.1.A of these
procedures). Therefore, a broader range of aquatic habitat types fall under these procedures than
under the wetland procedures of the 404 permit program. Third, the Corps of Engineers has
"general permit" provisions that allow many projects affecting wetlands to proceed with minimal
review. Thus, in many cases, the 404 permit program does not meet the wetland protection
directives of E.O. 11990 for national park resources.



For these reasons, all NPS actions with the potential to have adverse impacts on wetlands (as
defined by Cowardin et al., 1979) must comply with Director's Order #77-1 and these
procedures, and those actions that involve placing dredged or fill material in wetlands or
other “waters of the U.S.” (as defined in 33 CFR 320-330) must comply with Section 404 of
the Clean Water Act as well. In cases where both NPS and Corps of Engineers procedures
apply, it is important to avoid duplication of effort by coordinating with the appropriate Corps of
Engineers office early in the process of developing alternatives to assure that they are workable
under both these procedures and Section 404 regulations. Also, if wetland compensation is
necessary (Section 5.2.C of these procedures), every effort should be made to assure that the
same wetland restoration proposal meets the compensation requirements of both processes.
If, despite previous coordination, the Corps of Engineers requires changes in project design,
location, or permit conditions after NPS NEPA documents (including the Statement of Findings
discussed in Sections 5.3.D and 5.3.E of these procedures) are final, it may be necessary to
amend the NPS documents to reflect these changes.

3.3 Relationship to Executive Order 11988 (Floodplain Management)

Executive Order 11988 (Floodplain Management) directs federal agencies to avoid adverse
impacts upon floodplains and their occupants if there is a practicable alternative. The NPS is
further directed to take action to reduce the risk of flood loss, to minimize impacts of flooding on
human safety, health, and welfare, and to restore and preserve the natural and beneficial values of
floodplains.

The NPS Floodplain Management Guideline (Special Directive 93-4, or its successor Director’s
Order) outlines NPS procedures for implementing E.O. 11988. This guideline requires that a
Statement of Findings documenting consistency with E.O. 11988 be prepared for proposed
activities that would result in occupation or modification of floodplains or that would result in
impacts to floodplain values. Since wetlands are often located within floodplains, such proposed
activities may require compliance with both E.O. 11988 and E.O. 11990. In such cases, the
floodplain Statement of Findings discussed in Section VII of the NPS Floodplain
Management Guideline and the wetland Statement of Findings discussed in Director's
Order #77-1 and Sections 5.3.D and 5.3.E of these procedures may be combined into one
Statement of Findings as long as the requirements for both documents, including all specified
signatures, are met.

3.4 Compliance with Other Federal Laws and Regulations

In addition to the above, the NPS must also assure compliance with: 1) the Coastal Zone
Management Act, which requires that NPS actions be consistent, to the maximum extent
practicable, with approved state coastal zone management programs; 2) Section 10 of the Rivers
and Harbors Act, which requires Department of the Army permits for work in navigable waters;
3) the Fish and Wildlife Coordination Act; 4) the Wild and Scenic Rivers Act; 5) the Endangered
Species Act; 6) the National Historic Preservation Act; and other relevant laws and regulations
governing actions in wetlands and other aquatic environments.



4.0 Scope
4.1 Applicability
A. Wetlands Subject to Executive Order 11990

For the purpose of implementing E.O. 11990, any area that is classified as wetland habitat
according to the U.S. Fish and Wildlife Service's "Classification of Wetlands and Deepwater
Habitats of the United States" (Cowardin et al. 1979) is subject to Director's Order #77-1 and
these implementation procedures. (Note: This classification system forms the basis for the U.S.
Fish and Wildlife Service's National Wetlands Inventory (NWI) mapping program. Section 5.1
of these procedures discusses the applicability of NWI maps to compliance with E.O. 11990.)

For the Cowardin classification system, a wetland must have one or more of the following
attributes:

1. atleast periodically, the land supports predominantly hydrophytes (wetland vegetation);

2. the substrate is predominantly undrained hydric soil; or

3. the substrate is non-soil and is saturated with water or covered by shallow water at some
time during the growing season of each year.

These three attributes encompass wetland areas that fall into five categories:

1. areas with hydrophytes and hydric soils, such as those commonly known as marshes,
swamps, and bogs;

2. areas without hydrophytes but with hydric soils - for example, flats where drastic
fluctuations in water level, wave action, turbidity, or high concentration of salts may
prevent the growth of hydrophytes;

3. areas with hydrophytes but non-hydric soils, such as margins of impoundments or
excavations where hydrophytes have become established but hydric soils have not yet

developed;

4. areas without soils but with hydrophytes such as the seaweed-covered portion of rocky
shores; and »

5. wetlands without soil and without hydrophytes, such as gravel beaches or rocky shores
without vegetation.

It should be noted that the Cowardin definition includes more habitat types than the wetland
definition (33 CFR 328.3) and delineation manual used by the Corps of Engineers for identifying
wetlands subject to Section 404 of the Clean Water Act. The 1987 “Corps of Engineers
Wetlands Delineation Manual” requires that all three of the parameters listed above
(hydrophytic vegetation, hydric soil, wetland hydrology) be present in order for a habitat to be
considered a wetland (with some exceptions for “atypical situations” and “problem areas™). The
Cowardin wetland definition includes such wetlands, but also adds some habitats that, though
lacking vegetation or soils, are still saturated or shallow inundated environments that support
aquatic life (e.g., unvegetated stream shallows, mudflats, rocky shores). Most of these additional






