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home ground—get him in the park office. To inter-
view this type of witness successfully it is impera-
tive that thorough preparation be made prior to the
interview. This witness isn't going to volunteer in-
formation. Moreover, you must have all possible
facts at hand and as nearly as possible have the
crime reconstructed in your own mind in order to
appraise adequately such information as he gives.
Here it is of utmost importance that so far as pos-
sible you keep the witnesses separated.

The hostile witness should be courteously received,
but the investigation should not be treated lightly.
At all times the interview should be econducted
strictly on a courteous, formal, official basis. You
may have present as many other persons interested
in the case as you wish to add to your support in
this battle of wits with the hostile witness. You
ask the questions and try to get him to talk, When
he talks, keep him talking along the lines you want
to discuss, i. e. the facts of your investigation. Here
also, if it is possible to do so, notes should be made
of the interview either by you or by someone else
in the group. If the witness shows any inclination
to stop talking when you start writing, then put
your notebook away. If the witness attempts to
tell you other than the truth, it may be necessary
to entangle him in order to get the truth—do not,
however, threaten him or make promises of rewards
for giving a complete statement. Sometimes nu-
merous repetitions in different forms of the same
questions will entangle a hostile witness when he is
not telling the truth. If the witness you are inter-
viewing is the offender, he has doubtless already
constructed a plan of conversation and he probably
knows it by heart. Lead him over this carefully
each time and strike off on a different tangent. To
break his false story is a battle of wits and no
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slight inference or statement is too small to prove
to be the opening wedge. If he confesses to the
crime, freely and voluntarily, then a written con-
fession should be prepared for his signature while
he ig still in your presence. Statements which he
has made while not amou:ting to a confession may
be against his interests and if possible his signature
to these statements should be secured. It not in-
frequently happens that by signing such a state-
ment, even though it does not amount to a confegsion,
you may later in subsequent interviews secure a
confession from him. Law enforcement officers of
this Service, however, will serupulously avoid the
use of any method in the examination of witnesses
which could be termed “third degree,”

Reports

During the investigation, and especially after
each interview, you will be required to make re-
ports concerning the progress of the ecase. Each
of these reports should take into consideration
three basic factors: (a) completeness, (b) accuracy,
and (c) conciseness.

To be complete, your report should require no
oral explanation. It should not be necessary for
the person reviewing it to go back to fill in omitted
facts. This is where the notes you have made
throughout the investigation will be of invaluable
assistance. The length of the report is not ma-
terial—only that it is complete. To be complete,
the report should include, among other pertinent
information, the nautre and elements of the erime,
complete description of the suspects; description of
the property damaged or taken; description of any
evidence found at the scene of the crime; state-
ments of witnesses interviewed ; time and place of
occurrence of the crime, if known; time and place



Chapter 6 Evidence and Investigations
Section 3

Page 104

it was reported; a statement of action recom-
mended ; and, the names of others assisting in the
investigation.

Your report must be absolutely accurate as to all
details, This is of as much importance as a com-
plete report—aceuracy of facts, of spelling of the
names of persons, places and things, and accuracy
of descriptions.

Moreover, your report should be concise—repeti-
tion should be avoided and all extraneous material
omitted. Stick to simple, definite words through-
out the report.
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COURT DECORUM

When you have tracked down the clues, as-
sembled the real evidence to be introduced in court,
interviewed the witnesses and made your reports,
the case is now placed in the hands of the prosecu-
ting attorney, who proceeds to have the defendant
indicted. The case is then called for trial, but the
job of the investigator is still not over. In addi-
tion to your duty to investigate the case and arrest
the defendant in proper cases, you are also called
upon to testify as to facts which you have dis-
covered as a result of your investigation. It is
here, as a witness for the Government, that Service
law-enforcement officers have an opportunity to
prove the integrity and thoroughness of their work,
of themselves and of the organization which they
represent. It is well to remember that you, as a
witness, are not convicting the defendant—that is
for the court or the jury. You are here only as a
witness in this case to tell those facts which you
know to be true as a result of your investigation
and to relate those facts in such manner as to con-
struet a word picture of the events of the crime
alleged. In your role as a witness there are several
points which may be of assistance to you.

Tell the truth

At all times during your testimony tell the truth—
no case is important enough to the Government or
to you as an individual to justify any deviation
from the truth, however slight, In telling the truth
you do not have to worry about eross-examination
on your testimony. Moreover, telling the truth
will give you poise and assurance as a witness.
Do not bluff]
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Be natural

Tell your story in your own words, in your own
way, as you saw it. It is not necessary to employ
dramatics. Speak clearly, distinetly, loudly enough
to be heard, and slowly—yet do not drag along.

Be prepared
Before going to court, it is well to refresh your

mind as to all of the facts in the case. D mnot, how-
ever, attempt to memorize your notes.

Correct mistakes

If in your testimony you have made a mistake, do
not hesitate to correct it. Since you are testifying
from memory a mistake is entirely possible,

Listen carefully

Listen carefully to the questions which are asked
you by counsel and court and make sure that you
fully understand what has been asked. If opposing
counsel objects to the question asked, you should
withhold your answer until the court has had an
opportunity to rule on the objection.

Do not volunteer

Answer the questions asked you fully and con-
cisely—do not volunteer information. However, if
the partial answer which you have given does not
convey the complete meaning, and in the meantime
another question has been propounded, complete
your answer to the original question before going
on to the new question. In your answers state only
the facts which you know—do not draw conclusions.

Do not lose temper

Do not lose your temper in the witness chair.
Such behavior is not only in bad taste, but it also
upsets your poise and leaves you open for attack,
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Counsel for defense is not your enemy—he is merely
selecting the grounds upon which he wants to fight
his case—the prosecuting attorney and the court
will not allow him to abuse you.

Be courteous

In all your dealings with the court and counsel be
courteous and respectful even if trying ecircum-
stances should develop. Answers to questions from
counsel for defense should be yes, sir and no, sir
just the same as those to the prosecuting attorney.
There is no rule or law, however, which requires
you to answer a question either yes or no and if a
question cannot be reasonably answered in that
manner pursuant to a request from counsel, he
should be requested to reframe the question, or you
should answer it to convey the full truthful meaning
to his inquiry.

On the witness stand

While you are in the witness chair git erect—do
not slouch or sprawl in the chair. Be alert at all
times to what is going on and give your undivided
attention to the person who is then examining you.
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. INVESTIGATIONS INTO CAUSES OF DEATH

In those areas which are not under the exclusive
Jurisdiction of the United States, the State laws
relating to the issuance of death certificates, the
holding of inquests, and the investigation of possible
homicides, are considered to be in force. All pro-
ceedings are had under the direction of the State
authorities. In case of death from other than
known ecauses, the local police authorities and
coroner should be notified and given any assistance
they may require in making an investigation.

In areas under the exclusive jurisdiction of the
United States, death certificates should be prepared
by the superintendent in cases where inquests are
not necessary. Such certificates should be based
upon the reports of attending physicians, or the
reports of investigating rangers in cases of death
by accident. Copies of the death certificates should
be forwarded to the proper State or county officers
for their official information and filing. In cases
requiring investigation as to the circumstances of
death, a coroner of the State within the geographical
boundary of which such a death occurs should be
notified and invited to hold an inquest. In some of
the national parks, selected members of the ranger
force have received appointments as deputy cor-
oners, with authority to hold inquests. If no coro-
ner is available for a particular case, the superin-
tendent is authorized to appoint a board to conduct
an inquest in a manner similar to a coroner's jury.
Where the circumstances indicate possible homicide,
the nearest office of the Federal Bureau of Investiga-
tion also should be notified,
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PROSECUTION

After an offender has been arrested, the next step
is to take him, within a reasonable time under the
circumstances as hereinbefore discussed, before the
proper judicial officer for arraignment and trial,
Arraignment s a preliminary step in the trial in
that the offender is simply called to the bar to
answe" th» accusation. In most cases, after read-
ing the charge to the accused, he will orally plead
guilty or not guilty. If he pleads not guilty,
trial of the case is in order. In petty-offense cases,
the convenience of all is generally best served by pro-
ceeding immediately to trial after the arraignment.
The accused may or may not be represented by
counsel. Probebly in most of our petty-offense
-ases, the accused will in effect act as his own coun-
sel by requesting a chance to present his side of the
case.

From a strict technical standpoint, the function
of prosecution should be performew. by representa-
tives of the Department of Justice in cases before
Federal courts, and by representatives of the state
or county prosecutors’ staffs in cases before state
courts. However, many of the arrests made by our
personnel wili be for such minor offenses that the
expense involved in having such trained prosecuting
representatives present will not be warranted. It
has, therefore, developed that in prosecuting viola-
tions of petty offenses under National Park Service
laws and regulations frequently such representa-
tives are not present and a rather informal hearing
ta'es place before the United States Commissioner,
In such a situation, the theoretical role of Service
personnel is that of witnesses; however, they may
be compelled in such circumstances to assume to a
certain extent the role of a prosecutor in that it
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will be incumbent upon them to present effectively
and fully the facts which clearly establish the guilt
of the accuzed.

The practice of proceeding without a prosecutor
in relatively minor cases, as mentioned above, is
frequently expressly requested, or approved im-
pliedly, by the United States Attorney or his assist-
ants. This is notably true where the United States
Attorney’s Office is extremely busy with serious
cases and is located some distance from the park
area or the commissioner concerned. There are
occasionally district attorneys or their assistants
who desire to be informed of, or actually handle,
prosecutions of park cases, even the minor ones.
In most areas, the superintendents have ascertained
the views of the United States attorneys and have a
reasonable conception of when the assistance of a
prosecutor should be obtained. No hard and fast
rule can be set forth as to the line of demarcation to
be observed in circumstances of this nature; a
knowledge of the particular area should be obtained
before proceeding to trial.

It goes without saying that it is desirable for our
law enforcement officers to cooperate fully with the
United States attorneys, or their assistants, by ap-
pearing promptly as witnesses when desired, or by
securing such additional information as the repre-
sentatives of the Department of Justice may request
when prosecuting park cases either before United
States district courts or before United States com-
missioners. Naturally, the same cooperation should
be extended to State and county prosecutors.

Whenever a particularly serious case arises, and
generally when the offender desires to be heard in
the United States district court, the United States
attorney or one of his assistants should be notified.
Our personnel having a knowledge of the events
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giving rise to the case should endeavor to go over
the case beforehand with the prosecuting officer.
This does not mean that the law enforcement officer,
or witness, will be coached or told what to say.
The purpose of such preliminary diseussion of the
case is desirable so that the prosecutor may know
the facts and be prepared for the testimony which
our personnel will give. It is embarrassing, and
sometimes fatal, if the prosecutor is caught by sur-
prise by his own witness. If the accused is repre-
sented by counsel, he too, will in all probability dis-
cuss his version of the case with his attorney before
trial,
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TRIAL

As a general proposition, violations of park rules
and regulations are tried before United States com-
missioners. These may be special park commis-
sioners appointed pursuant to specific acts of
Congress or they may be general United States com-
missioners. Commissioners are, generally speaking,
Jjudicial officers. They are now invariably appointed
by the distriet courts, although until quite recently
a number of park statutes provided for their appoint-
ment by the judge of the United States distriet court
with the approval of the Secretary of the Interior.
Even where there is a special statute providing for
the appointment of a park commissioner, for one
reason or another an appointment might not be
made. In such an instance, it will be necessary to
take the offender to the nearest United States com-
missioner having general as distinguished from park
Jurisdietion. The primary reason for having special
park commissioners is to assure to the offenders
speedy action, either in the nature of a trial with
disposition of the cases, or by having the violator
bound over for the mext term of Federal court,
United States commissioners’ salaries, including spe-
cial park commissioners, are now paid from the
annual appropriations made to the Administrative
Office of the United States Courts. The acts pro-
viding for the appointment of special park commis-
sioners generally require that they reside within or
in the vicinity of the park for which they are
appointed.

National parks which have statutes authorizing
the appointment of United States commissioners are
as follows:

1. Big Bend National Park, Tex.
2. Crater Lake National Park, Oreg.
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3. Glacier National Park, Mont.

4. Great Smoky Mountains National Park, Tenn,,
and N. C.

5. Hawaii National Park, Hawaii, T. H.

6. Isle Royale National Park, Mich.

7. Lassen Voleanic National Park, Calif.

8. Mammoth Cave National Park, Ky.

9. Mesa Verde National Park, Colo.

0. Mount Rainier National Park, Wash.

11. Olympic National Park, Wash.

12. Rocky Mountain National Park, Colo.

13. Sequoia and Kings Canyon National Parks,

Calif.

14, Shenandoah National Park, Va.

15. Yellowstone National Park, Wyo.

16. Yosemite National Park, Calif.

Park commissioners are authorized to try persons
charged with violating the laws or regulations re-
lating to areas of the National Park System. They
also have authority to issue warrants for the arrest
of persons charged with the commission of eriminal
offenses and to bind the persons over to the juris-
diction of the United States distriet court for trial.
As a practical matter, most offenders would prefer
to have their cases disposed of by the commissioners
immediately after arrest and appearance before
the commissioner. The commissioners may also
grant bail in all cases bailable under the laws of
the United States or the State.

It should be noted that special park commis-
sioners are empowered to hear and act upon all
complaints made of any violation of law or of the
park rules and regulations, The commissioner
may upon sworn information, issue a warrant in
the name of the United States for the arrest of any
person charged with a violation of such rules and
regulations. He may try the person so charged,
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and, if the accused is adjudged guilty, the ‘::orcm:dla-'|
sioner may impose punishment and prescribe theI
fine. In all cases of convictions before special park
commissioners, appeals may be made by the de-‘
fendant to the United States district court. If an
offender is brought before the park commissioner
for other than a violation of the park rules and
regli]ations, the commissioner may hear the evi-
dence, and, if he is of the opinion that probable
cause is shown for holding the person so charged
for trial, he may commit such person for further
appropriate action. A proper transcript of the
record of such proceedings is then forwarded to
the district court., The offender is usually placed‘
on bail in such an instance.

Sections 3401 and 3402, title 18, United States
Code, 1946 edition, supplement, covering the duties
and powers of general United States commissioners,
to whom violators of park rules and regulations will
be taken in the absence of a special park commis-
sioner provide as follows:

Sec. 3401. (a) Any United States commis-
sioner specially designated for that purpose by
the court by which he was appointed has juris-
diction to try and sentence persons committing
petty offenses in any place over which the Con-
gress has exelusive power to legislate or over
which the United States has concurrent jurisdie-
tion, and within the judicial district for which'
such commissioner was appointed.

(b) Any person charged with a petty offense
may elect, however, to be tried in the distriet
court of the United States. The commissioner
shall apprise the defendant of his right to make
such election and shall not proceed to try the case
unless the defendant after being so apprised,'
signs a written consent to be tried before the
commissioner.
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(¢) The probation laws shall be applicable to
persons so tried and the commissioner shall have
power to grant probation.

(d) For his services in such cases the com-
missioner shall receive the fees, and none other,
provided by law for like or similar services.

(e) This section shall not apply to the District
of Columbia nor shall it repeal or limit existing
jurisdietion, power or authority of commissioners
appointed for Alaska or in the several national
parks.

Sgc. 3402. In all cases of conviction by United
States commissioners an appeal shall lie from the
judgment of the commissioner to the distriet
court of the United States for the district in
which the offense was committed.

The Supreme Court shall prescribe rules of pro-
cedure and practice for the trial of cases before
commissioners and for taking and hearing of
appeals to the said district courts of the United
States.

The principal objection to taking an offender be-
fore the nearest United States commissioner is gen-
erally found in the fact that inconvenience results
both to the offender and to the arresting officer
because the commissioner may be located some dis-
tance away. If this is true, and State or county
courts and law enforcement officers have shown a
disposition to cooperate with us, it may be appro-
priate in special cases to proceed in such courts
when the offense is one which may be prosecuted
under State law. Here again no hard and fast
rule may be set forth. Practical experience and
expediency determine the best course to follow.
Generally, proceedings before Federal commission-
ers and courts should be preferred.

In passing, it should be stated that the provisions
with respect to general United States commissioners
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do not repeal or limit the specific acts providing for
the appointment and authority of special park com-
missioners. The provisions of law with respect to
general United States commissioners is supple-
mentary to the authority contained in the special
park acts,

From the foregoing, it will be observed that the
United States commissioners, in general, have the
power and authority of a committing magistrate for
Federal offenses. When a commissioner acts as a
committing magistrate, he binds the prisoner over to
the next term of the distriet court, or sets the bail
to insure appearance of the accused. Commission-
ers have the same power to hold persons to security
of the peace and good behavior in cases arising under
the Constitution and the laws of the United States
that State justices of the peace and judges have
under the State laws. They may administer oaths
in their official capacity.

It should be noted that, in some circumstances,
commissioners may act as trial magistrates as well
as committing magistrates. Under the act of Octo-
ber 9, 1940, commissioners may be specially desig-
nated by the court to try and, if found guilty, to
sentence persons charged with petty offenses com-
mitted “in any place over which the Congress has
exclusive power to legislate or over which the United
States has concurrent jurisdiction, and within the
judicial district for which such commissioner was
appointed.” The person charged with such petty
offense may elect, however, to be tried in the district
court of the United States which has jurisdiction
over the offense, and it is incumbent upon the com-
missioner, prior to beginning the trial, to appraise
the defendant of his right to make such election.
Written consent of the defendant to be tried before
the commissioner must be secured before the trial
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may proceed. When acting as a trial magistrate the
commissioner may try the case and it may be dis-
posed of finally before him., As with special park
commissioners, such ecases are appealable by the
defendant, after conviction, to the United States
distriet court.

The rules of procedure and practice promulgated
by the United States Supreme Court, pursuant to
section 3402, title 18, United States Code, 1946 ed.,
supplement, for taking and hearing of appeals to the
district courts of the United States are appended
hereto for the information of Service law enforce-
ment officers.

There are also appended several of the most
frequently encountered rules of criminal procedure
of the district courts, which are followed by the
United States commissioners, when acting as com-
mitting magistrates.

When a case is of such gravity as to be tried
before the United States distriet court, or to be
appealed to such court, Service personnel should
take all action required to insure complete coopera-
tion with the United States attorney, or his assist-
ants, who will try the cage or handle it.
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“It is ordered, On the sixth day of January 1041,
that the following rules be adopted as the Rules of
Procedure and Practice for the Trial of Cases
Before Commissioners and for Taking and Hearing
of appeals to the Distriet Courts of the United
States.

“It i3 further ordered, That these rules shall be
applicable to proceedings instituted on or after
February 1, 1941, and to pending proceedings except
to the extent that in the opinion of the Commissioner
or the Court their application would not be feasible
or would work injustice,

“Rule 1. Information and warrant.—A warrant
of arrest shall be issued only on an information,
under oath, which shall set forth the day and place
it was taken, the name of the informer, the name
and title of the Commissioner, the name of the
offender, the time the alleged offense was committed
and the place where it was committed and a deserip-
tion of the alleged offense.

“If arrest is made on view, an information set-
ting forth the same matters shall be made and filed
before trial.

“Rule 2. Trial.—The date of trial shall be fixed
at such a time as will afford the defendant a reason-
able opportunity for preparation and for representa-

“tion by counsel if desired.

“The trial shall be conducted as are trials of
eriminal cases in the District Court by a District
judge in a eriminal case where a jury is waived.

“Rule 3. Docket,—The Commissioner’s proceed-
ings shall be entered in his docket, which shall
show: (1) The defendant's written consent to be
tried before the Commissioner; (2) the date of the
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information and upon whose oath it was made; (3)
the date of the issue and service of the warrant;
(4) the defendant’s plea or pleas; (5) the aames of
the witnesses for the United States and for the
defendant and a condensed summary of the testi-
mony of each, and of any documentary evidence
received; (6) the judgment and sentence of the
Commissioner.

“Rule4. Appeal.—1. Motions subsequent to judg-
ment of conviction shall not be entertained by the
Commissioner.

“2. An appeal shall be taken within five days
after entry of judgment of conviction. An appeal
shall be taken by filing with the Commissioner a
notice in duplicate stating that the defendant
appeals from the judgment, and by serving a copy
of the notice upon the United States Attorney.
The notice of appeal shall set forth the title of the
case, the names and addresses of the appellant and
the appellant’s attorney, if any; a general state-
ment of the nature of the offense; the date of the
judgment ; the sentence imposed and, if the appel-
lant is in custody, the prison where he is confined.
The notice shall also contain a succinct statement
of the grounds of appeal which shall serve as the
appellant’s assignments of error and shall follow
substantially the form hereto annexed.

“3, The Commissioner shall immediately forward
to the Clerk of the District Court the duplicate
notice of appeal together with a transeript of his
docket entries and copies of the information, the
warrant, the defendant’s written consent to be tried
before the Commissioner, and any order concerning
bail, pending appeal, certified under his hand and
seal. From the time of the filing of the Commis-
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sioner’s certificate the Distriet Court shall have su-
pervision and control of the proceedings on appeal
and may at any time, upon five days’ notice, enter-
tain a motion to dismiss it or for directions to the
Commissioner or to vacate or modify any order of
the Commissioner in relation to the appeal, in-
cluding any order for the granting of bail.

‘4, An appeal from a judgment of conviction stays
the execution of the judgment unless the defendant,
pending his appeal, shall elect to enter upon the
service of the sentence.

*5. The defendant shall not be admitted to bail
pending appeal from a judgment of conviction save
as follows: Bail may be granted by the Commis-
sioner or by the District Court or any judge thereof ;
but bail shall not be allowed pending appeal unless
it appears that the appeal involves a substantial
question which should be determined by the District
Court.

“6. The record on appeal shall consist of the
matters certified by the Commissioner pursuant to
paragraph 3. No bill of exceptions and no assign-
ments of error other than those set forth as ground
for appeal shall be required. The defendant shall
not be entitled to a trial de novo in the District
Court and the decision of the Commissioner upon
questions of fact shall not be reexamined by the
District Court. Only errors of law apparent from
the record as certified by the Commisgioner shall be
considered by the court.

“Rule5. New {rial for after-discovered evi-
dence.—Within sixty days after conviction a de-
fendant may move for a new trial on the ground of
after-discovered evidence. The motion shall be in
writing, addressed to the Commissioner and shall
set forth under oath the nature of the evidence and
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the reason it was unavailable at the trial. A copy
of the motion ghall forthwith be served upon the
United States Attorney. The Commissioner shall
transmit the motion together with a transcript of
his docket entries to the District Court. That court
shall hear the motion, and, if it deems a sufficient
showing has been made, may vacate the judgment of
conviction and direct the Commissioner to re-try
the case.

“Rule 6. District court rules.—The District
Courts may, by order or standing rule, not incon-
sistent with these rules, regulate the practice and
procedure on appeals from convictions before a
Commissioner,”
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FORM OF NOTICE OF APPEAL UNDER
RULE IV

In the District Court of the United States for the
__________ Districtrof Zi—mte = rTec
UNITED STATES OF AMERICA
8.

Appeal from the judgment and sentence of L==e2

_ United States Commissioner.
Name and address of appellant

Date of judgment _____ =
Brief description of judgment or sentence —____

Name of prison where now confined, if not on bail

1, the above-named appellant, hereby appeal to the
United States Distriet Court forthe __———____

District of from the judgment
above-mentioned on the grounds set forth below.
(Signed) —coosonsles e o
Appellant
Dated

Grounds of Appeal:
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RULES OF CRIMINAL PROCEDURE

Several of the rules of criminal procedure which
may be helpful to commissioners and law enforce-
ment officers alike when the commissioner is acting
as a committing magistrate are given below as
general information. It is not feasible, however, to
print all of the rules here. Rule 54 relates to the
applications and exceptions of these rules to crim-
inal proceedings.

“Rule 54. (a) Courts and commissioners.

* * * * #*

“(2) Commissioners.—The rules applicable to
criminal proceedings before commissioners apply
to similar proceedings before judges of the United
States or of the District of Columbia. They do
not apply to eriminal proceedings before other
officers empowered to commit persons charged with
offenses against the United States.”

“(b) Proceedings.

L e L * *

“(4) Trials before commissioners.—These rules
do not apply to proceedings before United States
commissioners and in the district courts under the
Act of October 9, 1940, ch. 785, 54 Stat. 1058-1059,
18 U. 8. C. secs. 576-576d, relating t~ petty offenses
on Federal reservations.”

The notes of the Advisory Committee on Rules
indicate that pursuant to the provisions of 54 (a)
(2) quoted above, Rules 3, 4, and 5, hereinafter
quoted, relate to proceedings before United States
commissioners. The notes of the Committee relat-
ing to 54 (b) (4) quoted below :

United States commisgioners specially desig-
nated for that purpose by the court by which
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they are appointed have trial jurisdiction over
petty offenses committed on Federal reservations
if the defendant waives his right to be tried in
the district court and consents to be tried before
the commissioner. Act of October 9, 1940, b4
Stat. 1058, 18 U. 8. C. sec. 576. A petty offense
is an offense the penalty for which does not ex-
ceed confinement in a common jail without hard
labor for a period of six months or a fine of $500,
or both, 18 U. 8. C. sec. 541. Appeals from con-
victions by commissioners lie to the distriet court,
18 U. 8. C. 576a. These rules do not apply to
trials before United States commissioners in such
cases, since the rules of procedure and practice
in such matters were specially prescribed by the
Supreme Court on January 6, 1941, 311 U. 8.
733, et seq. The substantive law applicable in
such cases with respect to offenses other than
so-called Federal offenses is governed by 18
U. 8. C. sec. 468 (Laws of States adopted for
punishing wrongful acts; effect of repeal). In
addition, National Park commissioners have
limited trial jurisdietion with respect to offenses
committed in National Parks. Trials before
comimissioners in such cases are not governed by
these rules, although when a National Park com-
missioner conducts a proceeding as a committing
magistrate, these rules are applicable.

A list of statutes relating to jurisdiction of and
proceedings before National Park commissioners
may be found at the end of the Committee's notes
on Rule 54, pages 1988 and 1989 of the United States
Code, 1946 edition.

The pertinent rules mentioned above are as
follows :

“Rule 3. The complaint.—The complaint is a
written statement of the essential facts constituting
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the offense charged. It shall be made upon oath
before a commissioner or other officer empowered to
commit persons charged with offenses against the
United States.

“Rule 4. Warrant or summons upon complaint.—
(a) Issuance.—If it appears from the complaint
that there is probable causge to believe that an of-
fense has been committed and that the defendant
has committed it, a warrant for the arrest of the
defendant shall issue to any officer authorized by
law to execute it. Upon the request of the attorney
for the Government a summons instead of a war-
rant shall issue. More than one warrant or sum-
mons may issue on the same complaint. If a
defendant fails to appear in response to the sum-
mons, a warrant shall issue.

“(b) Form.—(1) Warrani.—The warrant shall
be signed by the commissioner and shall contain the
name o the defendant or, if his name is unknown,
any name or description by which he can be identi-
fied with reasonable certainty. It shall deseribe
the offense charged in the complaint. It shall eom-
mand that the defendant be arrested and brought
before the nearest available commissioner.

“(2) Summons.—The summons shall be in the
same form as the warrant except that it shall sum-
mon the defendant to appear before a commissioner
at a stated time and place,

“(e) Hwxecution or service; and return—(1) By
whom.—The warrant shall be executed by a mar-
shal or by some other officer authorized by law.
The summons may be served by any person author-
ized to serve a summons in a civil action.

“(2) Q'erritorial limits.—The warrant may be
executed or the summons may be served at any
place within the jurisdiction of the United States.
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“(3) Manner—The warrant shall be executed by
the arrest of the defendant. The officer need not
have the warrant in his possession at the time of
the arrest, but upon request he shall show the war-
rant to the defendant as soon as possible. If the
officer does not have the warrant in his possession
at the time of the arrest, he shall then inform the
defendant of the offense charged and of the fact
that a warrant has been issued. The summons shall
be served upon a defendant by delivering a copy to
him personally, or by leaving it at his dwelling
house or usual place of abode with some person of
suitable age and discretion then residing therein or
by mailing it to the defendant’s last known address.

“(4) Return—The officer executing a warrant
shall make return thereof to the commissioner or
other officer before whom the defendant is brought
pursuant to Rule 5. At the request of the attorney
for the Government any unexecuted warrant shall be
returned to the commissioner by whom it was issued
and shall be cancelled by him. On or before the
return day the person to whom a summons was
delivered for service shall make return thereof to
the commissioner before whom the summons is re-
turnable. At the request of the attorney for the
Government made at any time while the complaint is
pending, a warrant returned unexecuted and not
cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the commis-
sioner to the marshal or other authorized person for
execution of service.

“Rule 5. Proceedings before the commissioner.—
(a) Appearance before the commissioner.—An
officer making an arrest under a warrant issued
upon a complaint or any person making an arrest
without a warrant shall take the arrested person
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without unnecessary delay before the nearest avail-
able commissioner or before any other nearby officer
empowered to commit persons charged with offenses
against the laws of the United States. When a
person arrested without a warrant is brought before
a commissioner or other officer, a complaint shall be
filed forthwith.

“(b) Statement by the commissioner—The com-
missioner shall inform the defendant of the com-
plaint against hinr, of his right to retain counsel,
and of his right to have a preliminary examination.
He shall also inform the defendant that he is not
required to make a statement and that any state-
ment made by him may be used against him. The
commissioner shall allow the defendant reasonable
time and opportunity to consult counsel and shall
admit the defendant to bail as provided in these
rules.

“(e) Preliminary ewamination.—The defendant
shall not be called upon to plead. If the defendant
waives preliminary examination, the commissioner
shall forthwith hold him to answer in the district
court. If the defendant does not waive examina-
tion, the commissioner shall hear the evidence within
a reasonable time. The defendant may cross-ex-
amine witnesses against him and may introduce
evidence in his own behalf, If from the evidence it
appears to the commissioner that there is probable
cause to believe that an offense has been committed
and that the defendant has committed it, the com-
missioner shall forthwith hold him to answer in the
district court; otherwise the commissioner shall
discharge him. The commissioner shall admit the
defendant to bail as provided in these rules. After
concluding the proceeding the commissioner shall
transmit forthwith to the clerk of the district court
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all papers in the proceeding and any bail taken by
him,

“Rule 9. Warrant or summons upon indictment or
information.— (a) Issuance.—Upon the request of
the attorney for the Government the court shall
issue a warrant for each defendant named in the
information, if it is supported by oath, or in the
indictment. The clerk shall issue a summons in-
stead of a warrant upon the request of the attorney
for the Government or by direction of the court.
Upon like request or direction he shall issue more
than one warrant or summons for the same defend-
ant. He shall deliver the warrant or summons to
the marshal or other person authorized by law to
execute or serve it. If a defendant fails to appear
in response to the summons, a warrant shall issue.

“(b) Form.— (1) Warrant.—The form of the war-
rant shall be as provided in Rule 4 (b) (1) except
that it shall be signed by the clerk, it shall describe
the offense charged in the indictment or information
and it shall command that the defendant be arrested
and brought before the court. The amount of bail
may be fixed by the court and endorsed on the
warrant.

“(2) Summons.—The summons shall be in the
s~me form as the warrant except that it shall sum-
mon the defendant to appear before the court at a
stated time and place.

“(c) Hxecution or service; and return.—(1) He-
ecution or service.—The warrant shall be executed
or the summons served as provided in Rule 4 (¢)
(1), (2), and (3). A summons to a corporation
shall be served by delivering a copy to an officer or
to a managing or general agent or to any other agent
authorized by appointment or by law to receive serv-
ice of process and, if the agent is one au‘horized by
statute to receive service and the statute so re-

D
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quires, by also mailing a copy to the corporation’s
last known address within the district or at its
principal place of business elsewhere in the United
States. The officer executing the warrant shall
bring the arrested person promptly before the court
or, for the purpose of admission to bail, before a
commissioner,

“(2) Return—The officer executing a warrant
shall make return thereof to the court, At the
request of the attorney for the Government any un-
executed warrant shall be returned and cancelled.
On or before the return day the person to whom a
summons was delivered for service shall make re-
turn thereof. At the request of the attorney for the
Government made at any time while the indictment
or information is pending, a warrant returned un-
executed and not cancelled or a summons returned
unserved or a duplicate thereof may be delivered by
the clerk to the marshal or other authorized person
for execution or service.

“Rule 40. Commitment to another disirict; Re-
moval.—(a) Arrest in nearby district.—If a person
is arrested on a warrant issued upon a complaint
in a district other than the district of the arrest
but in the same State, or on a warrant issued upon
a complaint in another State but at a place less
than 100 miles from the place of arrest, or without
a warrant for an offense committed in another dis-
trict in the same State or in another State but at
a place less than 100 miles from the place of arrest,
he shall be taken before the nearest available com-
missioner or other mearby officer described in Rule
5 (a); preliminary proceedings shall be conducted
in accordance with Rule 5 (b) and (c) ; and if held
to answer, he shall be held to answer to the distriet
court for the distriet in which the prosecution is
pending, or if the arrest was without a warrant,
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for the district in which the offense was committed.
If such an arrest is made on a warrant issued on an
indietment or information, the person arrested shall
be taken before the district court in which the prose-
cution is pending or, for the purpose of admission
to bail, before a commissioner in the district of the
arrest in accordance with provisions of Rule 9 (¢)
(1).

“(b) Arrest in distant districi— (1) Appearance
before commissioner or judge.—If a person is ar-
rested upon a warrant issued in another State at a
place 100 miles or more from the place of arrest, or
without a warrant for an offense committed in
another State at a place 100 miles or more from the
place of arrest, he shall be taken without unneces-
sary delay before the mearest available commis-
sioner or a nearby judge of the United States in
the distriet in which the arrest was made.

“(2) Statement by commissioner or judge—The
commissioner or judge shall inform the defendant
of the charge against him, of his right to retain
counsel and of his right to have a hearing or to
waive a hearing by signing a waiver before the
commissioner or judge. The commissioner or judge
shall also inform the defendant that he is not re-
quired to make a statement and that any statement
made by him may be used against him, shall allow
him reasonable opportunity to consult counsel and
shall admit him to bail as provided in these rules.

“¢3\) Hearing; warrant of removal or dis-
charge—The defendant shall not be called upon to
plead. If the defendant waives hearing, the judge
shall issue a warrant of removal to the district
where the prosecution is pending. If the defendant
does not waive hearing, the commissioner or judge
shall hear the evidence. If the commissioner hears
the evidence he shall report his findings and recoms-
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mendations to the judge. At the hearing the de-
fendant may cross-examine witnesses against him
and may introduce evidence in his own behalf. If
it appears from the commissioner's report or from
the evidence adduced before the judge that sufficient
ground has been shown for ordering the removal
of the defendant, the judge shall issue a warrant
of removal to the district where the prosecution is
pending. Otherwise he shall discharge the defend-
ant. If the prosecution is by indictment, a warrant
of removal shall issue upon production of a certi-
fied copy of the indictment and upon proof that the
defendant is the person named in the indictment.
If the prosecution is by information or complaint,
a warrant of removal shall issue upon the produc-
tion of a certified copy of the information or com-
plaint and upon proof that there is probable cause
to believe that the defendant is guilty of the offense
charged. If a warrant of removal is issued, the
defendant ~hall be admitted to bail for appearance
in the district in which the prosecution is pending in
accordance with Rule 46. After a defendant is held
for removal or is discharged, the papers in the
proceeding and any bail taken shall be transmitted
to the glerk of the district court in which the
prosecution is pending.

“(4) Hearing and removal on arrest without a
twarrant.—If a person is arrested without a war-
rant, the hearing may be continued for a reasonable
time, upon a showing of probable cause to believe
that he is guilty of the offense charged ; but he may
not be removed as herein provided unless a warrant
issued in the district in which the offense was
committed is presented.”
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