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what another witness told him and what now be 
wishes that he had seen.. Moreover, from such con­
versations with other witnesses he may actually 
think that he did see all of the things about which 
he tells you. 

When Interviewing a friendly witness, It is a 
good idea to put him at case; ask him informal 
questions and let h im do the talking. Of course, 
you want always to guide the discussion along the 
lines of the investigation yon are pursuing. If the 
witness bas no hesitancy about talking as you write 
down the information he Is giving, then it Is ttlways 
a good iclea to write it down and where possible have 
him sign it. Ii your writing down the information 
be is giving causes him to stop talking, then put 
your book away and after he Is gone make notes 
concerning the items of Importance. Do not stop 
a witness from talking merely because you are afraid 
you will forget one or two items. Moreover, In U1ls 
interview you are searching for facts. It Is, there­
fore, necessary that the Information which the wit­
ness gives should be entirely accurate. About points 
which you think he may be surmising, question him 
closely-ask hlm to repent, try to verify his state­
ment-truth Is of the utmost Importance since other 
features of your investigation may hinge on facts 
adduced by this Interview. 

All of the witnesses whom you interview will not 
be friendly cooperative. Eventually you will 
get to the suspect and his close friends who have 
a direct interest in the r esult of the interview. Fre­
quently they may not tell the truth. Moreover, 
where possible, they may try to throw you off the 
track. Sometimes they may even refuse to talk to 
you. This type of witness should be handled en­
tirely different from the friendly witness-where 
possible do not interview the hostile witness on his 
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home ground-get him ln the park office. To Inter­
view this type of witness successfully it is impera­
tive that thorough preparation be made prior to the 
i nterview. This witness isn't going to ' 'olunteer in­
fo rmation. Moreover, you must have all possible 
f acts at band and as nea rly as possible have the 
crime recons tructed in your own mind in order to 
appraise adequately s uch information as he gives. 
Here it is of utmost impor tance that so fa1· as pos­
sible you keep the witnesses separated. 

T he hostile witness should be courteously r ecei>ed, 
but the investigation should not be treated lightly, 
At all t imes the inter view should be conducted 
strictly on a courteous, fo rmal, ofiicial basis . You 
may have present as many other persons interested 
in the case as you wish to add to your suppor t in 
th is battle of wits with the hostile witness. You 
ask the questions and try to get him to talk. When 
lle tall~s. keep him talking a long the lines you want 
to discuss, i. e. the facts of your investigation. Here 
also, if it is possible to do so, notes should be made 
of the inteniew eitheL' by you or by someone else 
In the group. If the witness shows any inclination 
to stop talldng when you start writing, then put 
your notebook away. If the witness attempts to 
tell you other than the t ruth, it may be necessary 
to entangle him in order to get the t ruth- do not, 
howe,·er, threaten him or make promises of rewards 
for gi\·ing a complete statement. Sometimes nu­
merous repetitions in different fo rms of the same 
questions will entangle a hostile witness when he is 
not telling the trulh. If the witness you are inter­
viewing is the ofl'emler, he has doubtless already 
constructed a plan of com·ersation and he probably 
knows it by heart. Lead him over this ca refully 
each time and strike off on a different tangent. To 
break his f alse story is a battle of wits and no 
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slight Inference or statement is too smnll to prove 
to be the opening wedge. If be confesses to the 
crime, freely and voluntarily, then a written con­
fession should be prepared for his signature while 
he Is still in your presence. Statemcnts which he 
has made while not amou:.ting to a confession may 
be against his interests and If possible his signature 
to these statements should be secured. It not In­
frequently happens that by signing such a state­
ment, even though it does not amount ton confession, 
you may later In subsequent interviews secure a 
confession from him. Law enforcement officers of 
this Service, however, will ~crupulously a,·oid the 
use of any method in the examination of witnesses 
which could be termed "third degre<'." 

Reports 
During the investigation, and es11ccially after 

each Interview, you will be required to make re­
ports concerning the progress of the case. Each 
of these r eports should take into cons ideration 
three basic factors : (a) completeness, ( b) accuracy, 
and (o) conciseness. 

To be complete, your report should require no 
oral explanation. It should not be necessary for 
the person reviewing it to go back to fill in omitted 
facts. This is where the notes you have made 
throughout the investigation will be of inYaluable 
assistance. The length of the report ls not ma­
terial-only that It ls complete. To be complete, 
the report should include, among other pertinent 
information, the nautre and elements of lhe crime, 
complete description of the suspects ; description of 
the property damaged or taken; description of any 
evidence found at the scene of the crime ; state­
ments of witnesses interviewed; time and place of 
occurrence of the crime, If !mown; time and place 
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it was reported; a statement of action recom­
mended; and, the names of others assisting in the 
investigation. 

Your report must be absolutely accurate as to all 
details. This is of as much importance as a com­
plete report- accuracy of facts, of spelling of the 
names of persons, places and things, and accuracy 
of descriptions. 

Moreo,·er, your report should be concise-repeti­
tion should be aYoided and all extraneous material 
omitted. Stick to simple, definite words through­
out the report. 
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When you have tracked down the clues, as­
sembled the real evidence to be introduced in court, 
interviewed the witnesses and made your reports, 
the case is now placed In the bands of the prosecu­
ting attorney, who proceeds to have the defendant 
indicted. The case is then called for trial, but the 
job of the investigator is still not over. I n addi­
tion to your duty to investigate the case and arrest 
the defendant in proper cases, you are also called 
upon to testify as to facts which you have dis­
covered as a result of your investigation. It is 
here, as a witness for the Government, that Ser vice 
law-enforcement officers have an opportunity to 
prove the integrity and thoroughness of thei r work, 
of themselves and of the organization which they 
represent. It is well to remember that you, as a 
witness, are not convicting the defendant-that is 
for the court or the jury. You are here only as a 
witness in this case to tell those facts which you 
know to be true as a result of your investigation 
and to relate those facts in such manner as to con­
struct a word picture of the events of the crime 
alleged. In your role as a witness there are several 
points which may be of assistance to you. 

Tell the truth 
At all times during your testimony tell tl1e truth­

no case is impor tant enough to the Government or 
to you as an individual to justify any deviation 
from the truth, however sUght. I n telling the truth 
you do not have to worry about cross-examination 
on your testimony. Moreover, telling the truth 
will give you poise and assurance as a witness. 
Do not bluil 1 
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Be natural 
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Tell your story in your own words, In your own 
way, as you saw it. It Is not necessary to employ 
dramatics. Spenk clearly, distinctly, loudly enough 
to be henrd, nod slowly-yet do not drng along. 

Be prepared 
Before golni; to court, It Is well to refresh your 

mind as to all of the facts iu the case. D not, how­
ever, attempt to memorize your notes. 

Correct mis takes 
If in your testimony you have mnde a mistake, do 

not hesitate to correct it. Since you nre testifying 
from memory a mistake Is entirely possible. 

Listen carefully 
Listen carefully to the questions which are asked 

you by counsel and court and make sure that you 
fully understand what has been asked. If opposing 
counsel objects to the question asked, you should 
withhold your answer until the cow·t has had no 
opportunity to rule on the objection. 

Do not volunteer 
Answer the questions asked you fully and con­

cisely-do not volunteer information. However, if 
the partial answer which you ha;e gi;en does not 
convey the complete meaning, nod In the meantime 
another question has been propounded, complete 
your answer to the original question before going 
on to the new question. In your answers state only 
the facts whlc.h you know-do not draw conclusions. 

Do not lose temper 
Do not lose your temper lo the witness chalr. 

Such behavior is not only in bad taste, but it also 
upsets your poise and leaves you open for attack. 
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Counsel for defense is not your enemy-be is merely 
selecting the grounds upon which he wan ts to fi_ght 
his case-the prosecuting nttomey and the court 
will not allow him to abuse you. 

Be courteous 
In all your dealings with the court and counsel be 

courteous and respectful even if trying circum­
stances should develop. Answers to questions from 
counsel for defense should be yes, sir nod no, sir 
just the same a s those to the prosecuting attorney. 
There ls no rule or law, however, which r equires 
you to answer a question either yes or no and if a 
question ca nnot be reasonably answered in that 
manner pursuant to a request from counsel, he 
should be reques ted to reframe the question, or you 
should answer it to conrny the full truthful meaning 
to his inquiry. 

On the witness stand 
While you are in the witness chair s it erect-do 

not slouch or sprawl in the chair. Be alert at all 
times to what ls going on and give your undivided 
attention to the person who is then examining you. 
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INVESTIGATIONS INTO CAUSES OF DEATH 

In those areas which are not under the exclusive 
jurisdiction of the United Stntes, the State laws 
relating to the issuance of death certificates, the 
holding of inquests, and the imestlgation of possible 
homicides, are considered to be In force. All pro­
ceedings are had under the direction of the State 
authorities. In case of death from othe1· than 
known causes, the local police authorities and 
coroner should be notified and given any assistance 
they may require in making an lnYestigation. 

In areas unde1· the exclusive jurisdiction of the 
United States, death certificates should be prepared 
by the superintendent in cases where inquests are 
not necessary. Such certificates should be based 
upon the r eports of attending physicians, or the 
reports of investigating rangers in cases of death 
by accident. Copies of the death certificates should 
be forwarded to the proper State or county officers 
for their official information and filing. In cases 
r equiring investigation as to the circumstances of 
death, a coroner of the State within the geographical 
boundary of which such a death occurs should be 
notified and invited to bold an Inquest. In some of 
the national parks, selected members of the ranger 
force have received appointments as deputy cor­
oners, with authority to hold Inquests. U no coro­
ner is available for a particular case, the superin­
tendent is authorized to appoint a board to conduct 
an inquest in a manner similar to a coroner's jury. 
Where the circumstances indicate possible homicide, 
the nearest office of the Federal Bureau of Investiga­
tion also should be noti.fled. 
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After an offender has been arrested, the next step 
is to take him, within a reasonable time under the 
circumstances ns her einbefore discussed, before the 
proper judicia l oJUcer fot· a rraignment nnd trial. 
Arraignment Is a preliminary step in the t r ial In 
that tbe offender is simply called to the bar to 
answe · th~ accusat ion. In most cases, after read­
ing the charge to the accused, be will orally plead 
guilty or not guilty. If he pleads not guilty, 
tria l of the case Is in order. In petty-offense cases, 
the convenience of a ll ls generally best ser ved by pro­
ceeding immediately to t rial af ter the arraignment. 
The accused may or may not be represented by 
counsel. P robP. bly in most of our petty-offense 
, ases, the accused will In effect act as his own coun­
sel by requesting a chance to present his side of the 
case. 

From a strict technical standpoint, the function 
of prosecution should be performet. by representa­
tives of the Department of Justice In cases before 
Federal cour ts, and by representatives of the state 
or county prosecutors' staffs in cases before state 
courts. However , many of the a r rests made by our 
personnel wili be for such minor offenses t hat the 
expense involved in having such tra ined prosecuting 
representatives present will not be warranted. I t 
has, therefore, developed that in prosecuting viola­
tions of petty offenses under National Park Ser vice 
laws and regulations frequently such representa­
tives a re not present and a rathar informal hearing 
t n':es place before the United States Commissioner. 
In such a situation, the theoretical role of Service 
personnel is that of witnesses; however, they may 
be compelled in such cil'cumstances to assume to n 
certain exten t the r ole of a prosecutor in that i t 



Chapter 7 
Section 1 
Page 112 

Prosecution and Trial 

will be incumbent upou them to prnsent effectively 
and fully the facts which clearly establish the guilt 
of the accu:;ed. 

The practice ot proceeding without a prosecutor 
In relati'1ely minor cases, as mentioned above, is 
frequently expressly requested, or appro"ed im­
pliedly, by the United States Attorney or his ass ist­
ants. This is notably true where the United States 
Attorney's Office is extremely busy with serious 
cases and is located some dis tance from the park 
area or the commissioner concerned. There are 
occasionally district attorneys or their assistants 
who desire to be Informed of, or actually handle, 
pro~2cutlons of park cases, e•en the minor ones. 
In most areas, the superintendents have ascertained 
the views of the United States attorneys and ha"e a 
reasonable conception of when the assistance of a 
prosecutor should be obtained. No hard and fast 
rule can be set forth as to the line of demarcation to 
be observed in circumstances of this nature; a 
knowledge of the particular area should be obtained 
before proceeding to trial. 

It goes without saying that it is desirable for our 
law enforcement officers to cooperate fully with the 
United States attorneys, or their assistants, by ap­
pea1·ing promptly ru> witnesses when desired, or by 
securing such additional information as the repre­
sentatives of the Department of Justice may request 
when prosecuting park cases either before United 
States district courts or before United States com­
missioners. Naturally, the same cooperation should 
be extended to State and county prosecutors. 

Whenever a particularly serious case arises, and 
generally when the offender desires to be heard in 
the United States district court, the United States 
attorney or one of his assistants should be notified. 
Our personnel having a knowledge of the events 
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giving rise to the case should endeavor to go over 
the case beforehand with the prosecuting officer. 
This does not mean that tl1e law enforcement officer, 
or witness, will be coached or told what to say. 
The purpose of such preliminary discussion of the 
case is desirable so tha t the prosecutor may know 
the fac ts and be prepared for the testimony which 
our personnel will give. It is embarrassing, and 
sometimes fatal, if the prosecutor is caught by sur­
prise by bis own witness. If the accused ls repre­
sented by counsel, be too, will in all probability dis­
cuss his version of the case with his attorney before 
trial. 



Chapter 7 
Section 2 
Page 114 

Prosecution and Trial 

TRIAL 

As a general proposition, violations of park rules 
and regulations are tried before United States com­
missioners. These may be special park commis­
sioners appointed pursuant to specific acts of 
Congress or they may be general United States com­
missioners. Commissioners are, generally speaking, 
judicial officers. They are now Invariably appointed 
by the district courts, a lthough until quite recently 
n number of park statutes provided for their appoint­
ment by the judge of the United States district court 
with the appro,·al of the Secretary of the Interior. 
E,·en where there Is a special statute providing for 
the appointment of a park commissioner , for one 
reason or another an appointment might not be 
made. In such an Instance, it will be necessary to 
take the offender to the nearest United States com­
missioner having general as distinguished from park 
jurisdiction. The primary reason for having special 
park commissioners Is to assure to the offenders 
speedy action, either in the nature of a trial with 
disposition of the cases, or by having the violator 
bound over for the next tenu of Federal court. 
United States commissioners' salaries, includ ing spe­
cial park commissioners, are now paid from the 
annual appropriations made to the Administrath·e 
Office of the United States Courts. The nets pro­
viding for the appointment of special park commis­
sioners generally require that they reside within or 
In the 'l"icinity of the park for which they are 
appointed. 

National parks which have statutes authorizing 
the appointmeut of United States commissioners are 
as follows: 

1. Big Bend National P ark, Tex. 
2. Crater Lake National Park, Oreg. 
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4. Great Smoky Mounta ins National Park, Tenn., 
and N. C. 

5. Hawaii National Park, Hawaii, T. H . 
6. I sle Roynle Nationa l Park, l\Iicb. 
7. Lassen Volcan ic Nntlonnl Park, Calif. 
8. Mammoth Ca>e National Park, Ky. 
9. Mesa Verde ~atlonal Park, Colo. 

10. l\lount Rainier National Park, Wash. 
11. Olympic National Pnrk, Wash. 
12. Rocky l\Jountain National Pa rk, Colo. 
13. Sequoia noel K ings Canyon National Parks, 

Calif. 
14. Shenandoa h National Pa rk, Va. 
15. Yellowstone National Park, Wyo. 
16. Yosemite National Park, Cali!. 
Park commissioners are authorized to try persons 

charged with violating the laws or regulations re· 
lating to areas of the National Park System. T hey 
also ha \·e authority to issue warrants for the arrest 
of persons charged with the commission of criminal 
offenses and to bin cl the persons ove1· to t be juris· 
diction of the United States district court for trial. 
As a practical matter, most offenders would prefer 
to bave their cases clisposecl of by tbe commissioners 
immediately after arrest and appearance before 
tbe commissioner. The commissioners may also 
grant bail In all cases bailable under the laws of 
the United St.ntes or the State. 
It should be noted that special park commis­

sioners are emtlowered to hear an<l act upon a ll 
complaints macle of any violation of Jaw or of the 
park rules and regulations. The commissioner 

may upon sworn information, issue a warrant in 
the name of the United States for the arrest of any 

person charged with a violation of such rules and 
r egulations. He may try the person so cbarged, 
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and, if the accused is acljuclged guilty, the co=lsj 
stoner may impose punishment and prescribe the

1 fine. In all cases of convictions before special park 
commissioners, appeals may be made by the de-j 
fendant to the United States district court. If an 
offender Is bl'Ought before the pnrlc commissionerl 
for other than a violation of the park rules and 
regu°Jations, the commissioner may hear the evi-, 
deuce, ancl, if he Is of the opinion that probable 
cause is shown for holding the person so charged 
for trial, he may commit such person for further 
appropriate action. A proper transcript of the' 
record of such proceedings is then forwarded to 
the district court. The offender is usually placed1 

on bail in such an instance. 
Sections 3401 and 8402, title 18, United States 

Code, 1946 edition, supplement, covering the duties 
and powers of general United States commissioners,' 
to whom violators of park rules and regulations will 
be taken in the absence of a special park commis-

1 

sioner provide as follows: 
SEc. 3401. (a) Any United States commls-' 

sloner specially designated for that purpose by 
the court by which he was appointed bas juris­
diction to try and sentence persons committing 
petty offenses in any place over which the Con­
gress bas exclusive power to legislate or over· 
which the United States has concurrent jurisdic­
tion, and within the judicial district for which 
such commissioner was appointed. 

(b) Any person charged with a petty offense 
may elect, however, to be tried in the district 
court of the United States. The commissioner 
shall apprise the defendant of bis right to make 
such election and shall not proceed to try the case 
unless the defendant aftel' being so apprised; 
signs a written consent to be tried before the 
commissioner. 
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(c) The probation laws shall be applicable to 
persons so tried and the commissioner shall have 
powe1· to gmnt probation. 

(d) Fo1· bis services in such cases the com­
miss ioner shall receive the fees, and none other, 
provided by law for like or similar services. 

(e) This section shall not apply to the District 
of Columbia nor shall It repeal or limit existing 
jurisdiction, power or authority of commissioners 
appointed for Alaska or in the several national 
parks. 

SEo. 3402. I n all cases of conviction by United 
States commissioners an appeal shall lie from the 
judgment of the commissioner to the district 
court of the United States for the district in 
which the ot:rense was committed. 

The Supreme Court shall prescribe rules Of pro­
cedure and practice fo r the t rial of cases before 
commissioners and for taking and hearing of 
appeals to the said district courts of the United 
States. 
The principal objection to taking an offender be­

fore the nearest United States commissioner Is gen­
erally found in the fact t ltat i nconvenience results 
both to the offender and to tile arresting ofilcer 
because the commissioner may be located some dis­
tance away. If this is true, and State or county 
courts and law enforcement oOicers have shown a 
disposition to cooperate with us, it ma~· be appro­
priate in special cases to proceed in such courts 
when the offense is one which may be prosecuted 
under State law. Herc again no bard nod fast 
rule may be set forth. Practical experience and 
expediency determine the best course to follow. 
Generally, proceedings before Federal commission­
ers and courts should be preferred. 

In passing, It should be stated that the provisions 
With respect to general United States commissioners 
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do not repeal or limit the specific acts pro,·iding for 
the appointment and authority of special park com­
missioners. The provis ions of law with r espect lo 
general United States commissioners Is supple­
mentary to the authority contained In the special 
park nets. 

From the foregoing, It will be obsen·ed that the 
United States commissioners, In general, ha,·e the 
power and authority of a committing magistrate for 
Federal offenses. When a commissioner acts as a 
committing magis trate, he binds the prisoner o\·er to 
the next term of the district court, or sets the bn ll 
to insure appearance of the accused. Commission­
ers have the same power to hold persons to securilr 
of the peace and good behavior In cases n1·ising under 
the Constitution and the laws of the United Slates 
that State justices of the pence and judges hn,·e 
under the State laws. They may administer oaths 
in their official capaclly. 

It s hould be noted that, in some circumstances, 
commissioners may act as trial magistrates as well 
ns committing magistrates. Under the act of Oclo· 
ber 9, 1940, commissioners may be specially deslg­
nn ted by the court to try and, If found guilty, to 
sentence persons charged with petty offenses com­
mitted "in any place over which the Congress bas 
exclusive power to legislate or over which the Uni ted 
States has concurrent jurisdiction, and within the 
judicial district for whlch such commissioner was 
appointed." The person charged with such petty 
offense may elect, however, to be tried in the district 
court of the United States which bas jurisdiction 
o\·er the offense, and it is incumbent upon the com· 
missioner, prior to beginning the trial, to appraise 
the defendant of his right to make such election. 
Written consent of the defendant to be tried before 
the commissioner mus t be secured before the trial 



Prosecution and Trial Chapter 7 
Section 2 
Page 119 

may proceed. When acting as a trial magistrate the 
commissioner may try the case and it may be dis­
posed of finally before him. As with special park 
commissione1·s, such cases nre nppealable by tbe 
defendnnt, after conviction, to tbe United States 
d1st1·ict court. 

The rules of procedure and practice promulgated 
by the United States Supreme Court, pursuant to 
section 3402, title 18, United States Code, 10-JG ed .. 
supplement, for takinl? nncl henrin~ of nppcnls lo the 
district courts of the United States are appended 
hereto for the lnComrnlion of Sel'\'ice law enforce­
ment officers. 

There are also appended se,·ernl of the most 
f requently encountered rules of criminal procedure 
of the district courts, which are followed by the 
United States commissioners, when acting as com· 
mittinl? mngisu·ates. 

When a case is of such gravity as to be tried 
before the United States district court, or to be 
appealed to such court, Scn·ice personnel should 
take nil action required to ill$U re complete coopera­
tion with the United Stntcs attorney, or bis assist· 
ants, who will try the cnse or handle it. 
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Appendix I 

"It is 01·dered, On the sixth day of .January lll41, 
that the following rules be adopted ns lhe Rules of 
Procedure anj Practice for the Trial of Cases 
Before Commissioners and for Taking and Hearing 
of appeals to the District Courts of the Unlted 
Sta~es. 

"It is further ordered, That these rules shall be 
applicable to proceedings instituted on or after 
February 1, 1941, and to pending proceedings except 
to the extent that In the opinion of the Commissioner 
or the Court their application would not be feasible 
or would work injustice. 

"Rule 1. I nformation and ivarran l .-A warrant 
of arrest shall be issued only on an Information, 
under oalh, which shall set forth the day nod place 
lt was taken, the name of the informer, the name 
and title of the Commissioner, the name of the 
offender, the time the alle{:ed offense was committed 
and the place where it was committed and a descrip­
tion of the alleged offense. 

"If arrest is made on view, an Information set­
ting forth the same matters shall be made and filed 
before trial. 

"Rule 2. Trial.-The date of trial shall be fixed 
at such a time as will afford lhe defendant a reason­
able opportunity for preparation and for representa­
tion by counsel if desired. 

"The trial shall be conducted as are trials of 
criminal cases in tbe District Court by a Dis trict 
judge In a criminal case wllere a jury Is wai'l"ed. 

"Rule 3. Docl.:et.-Tbe Commissioner·s proceed­
ings shall be entered in his docket, which shull 
sllow: (1) The defendant's written consent to be 
tried before the Commissioner; (2) the date of the 
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information and upon whose oath it was made; (3) 
the date of the issue and service of the warrant; 

A ( 4) the defendant's plea or pleas; (5) the ::iames of. 
the witnenes for the United States and for the 
defendant and a condensed summary of the testi­
mony of each, nnd of any documentary evidence 
received; (6) the judgment and sentence of the 
Commissioner. 

"Rule 4. AppeaZ.-1. Motions subsequent to judg­
ment of conviction shall not be entertained by the 
Commissioner. 

"2. An appeal shall be taken within five days 
after entry of judgment of conviction. An appeal 
shall be taken by filing with the Commissioner a 
notice in duplicate stating that the defendant 
appeals from the judgment, and by serving a copy 
of the notice upon the United States Attorney. 
The notice of appeal s hall set forth the title of the 
case, the names and addresses of the appellant and 
the appellant's attomey, if any; a general state­
ment of the nature of the offense; the date of the 
judgment ; the sentence imposed and, if the appel­
lant is in custody, the prison where he is confined. 
The notice shall also contain a succinct statement 
of the grounds of appeal which shall serve as the 
appellant's assignments of error and shall follow 
substantia lly the form hereto annexed. 

"3. The Commissioner shall immediately forward 
to the Clerk of the District Court the duplicate 
notice of appeal together with a transcript of his 
docket entries and copies of the information, the 
warrant, the defendant's written consent to be tried 
before the Commissioner, and any order concerning 
bail, pending appeal, certified under his hand and 
seal. From the time of the filing of the Commie-
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sioner's certificate the District Court sbnll have su­
pervision and control of the proceedings on appeal 
and may at any time, upon five days' notice, enter­
tain a motion to dismiss it or for directions to the 
Commissioner or to vacate or modify any order of 
the Commissioner in relation to the appeal, in­
cluding any order for the granting of ball. 

"4. An appeal from a judg:nent of conviction stays 
the execution of the judgment unless the defendant, 
pending bis appeal, shall elect to enter upon the 
service of the sentence. 

"5. Tbe defendant shall not be admitted to ball 
pending appeal from a judgment of conviction save 
as follows: Bail may be granted by the Commis­
sioner or by the District Court or any judge thereof; 
but bail shall not be allowed pending appeal unless 
it appears that the appeal involves a substantial 
question which should be determined by the District 
Court. 

"6. The record on appeal shall consist of the 
matters certified by the Commissioner pursuant to 
paragraph 3. No I.Jill of exceptions and no assign­
ments of error other than those set forth as ground 
for appeal shall be required. The defendant shall 
not be entitled to a trial de novo in the District 
Court and the decision of the Commissioner upon 
ques tions of fact shall not be reexamined by the 
District Court. Only errors of law apparent from 
the record as certified by the Commissioner shall be 
considered by the court. 

"Rule 5. N eto t1·ial for afte1·-discovered evi,­

dence.-Within sixty days after conviction a de­
fendant may move for a new trial on the ground of 
after-discovered evidence. The motion shall be in 
writing, addressed to the Commissioner and shall 
set forth under oath the natu1·e of the evidence and 



Appendix I Rules of Procedure 
and Practice 
U. S. Supreme Court Order 
of J anuary 6, 1941 
Page 123 

the reason It was unavailable at the trial. A copy 
of Lhe motion shall forthwith be served upon the 
United States Attorney. The Commissioner shall 
transmit the motion together with a transcript of 
his docket entries to the District Court. That court 
shall bear the motion, and, I! it deems a sufficient 
showing has been made, may vacate the judgment of 
conviction and direct the Commissioner to re-try 
the case. 

"Rule 6. District court rules.-The District 
Courts may, by order or standing rule, not Incon­
sistent with these rules, r egulate the practice and 
procedure on appeals from convictions before a 
Commissioner." 
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FORM OF NOTICE OF APPEAL UNDER 
RULE IV 

In the District Court of the United States for the 

---------- District of ----------------

UNITED STATES OF AMERICA 

vs. 

Appeal from the judgment and sentence of ----­

--------------------- United States Commissioner. 

Name and address of appellant -------------------

Name and address of appellant's attorney ---------

Offense ----------------------------------------

Date of judgment ------------------------------­

Brief description of judgment or sentence---------

Name of prison where now confined, if not on bail 

I, the above-named appellant, hereby appeal to the 

United States District Court for the--------------­

District of-------------------- from the judgment 

above-mentioned on tbe grounds set forth below. 

(Signed) -----------------------------­
Appellant 

Dated --------------------
Grounds of Appeal; 
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RULES OF CRIMINAL PROCEDURE 

Several of the rules of criminal procedure which 
may be helpful to commissioners and law enforce­
ment officers alike when the commissioner is acting 
as a committing magistrate are given below as 
general information. It is not feasible, however , to 
print all of the mies here. Rule 54 r elates to the 
applications and exceptions of these rules to crim· 
inal proceedings. 

"Rule 54. (a) Coiwts and commissioners . 
• • • • • 

" (2) Oommi.~sioners.-The rules applicable to 
criminal proceedings before commissioners apply 
to similar prnceedings before judges of the United 
States or of the District of Columbia. They do 
not apply to criminal proceedings before other 
oflicers empowered to commit persons charged with 
offenses against the United States." 

"(b) Proceedings. 
• • • • • 

"(4) Trial., bcfo1·e co111111issio11c1·s.-These rules 
A do not apply to proceedin~s before United States 

commissioners and in the cfr«trict courts under the 
Act of October 9, 1940, ch. 785, 54 Stat. 10:>8- 1059, 
18 U. S. C. secs. 576-J7Gd, relating t· petty offenses 
on Federal .re~er>ntions." 

Tbe notes of the AdYisory Con•mittee on Rules 
Indicate that pursuant to the proYisions of 54 (a) 
(2) quoted above. Bull's 3, 4, noel 5, hereinafter 
quoted, relate to proceedings before United States 
eorum1ssioners. Tbe notes of the Committee relat· 
log to 54 (b) (4) quoted below : 

United States commi!'sioners specially desig­
nated for that purpose by the court by which 
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t hey arc appointed have trial jurisdiction over 
petty oITenses committed on Federal r eservations 
if the defendant wal\"es his right to be tried in 
the district court and consents to be tried before 
the commissioner. Act of October 9, 1940, 54 
Stat. 10ti8, 18 U. S. C. sec. 576. A petty offense 
is an ofiense the penalty for which does not ex­
ceed confinement in a common jail without hard 
labor for a period of six months or a fine of $500, 
or both, 18 U. S. C. sec. 541. Appeals from con­
victions by commissioners lie to the district court, 
18 U. S. C. 576a. These rules do not apply to 
trials before Unite<l States commissioners in such 
cases, since the rules of procedure and practice 
in such matten:; were specially prescribed by the 
Supreme Court on January 6, 1941, 311 U. S. 
733, et seq. The s ubstantirn law applicable in 
such cases with respect to offenses other than 
so-called Federal offenses is governed by 18 
U. S. C. sec. 468 (Laws of States adopted for 
punishing wrongful acts; effect of repeal ). In 
addition, Kationnl Park commissioners have 
limited trial jurisdiction with respect to offenses 
committed in National Parks. Trials before 
commissioners in such cases arc not governed by 
these rules, although when a ~ational Park com­
missioner conducts a proceeding as a committing 
magistrate, these rules are applicable. 
A list of statutes relating to jurisdiction of and 

proceedinf(s before National Park commissioners 
may be found at the encl of the Committee's notes 
on Rule 54, pages 1988 and 1989 of the United States 
Code, l!l4G edition. 

The pertinent rules mentioned above are as 
follows : 

"Rule 3. The complaint.-The complaint is a 
written slalcment of the essential facts constituting 
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tbe offense charged. It shall be made upon oatb 
before a commissioner or other officer empowered to 
commit persons charged with offenses against the 
United States. 

"Rule 4. Warrant or 8tunmons upon complaint.­
( a) I ss11ance.-I f it appears from the complaint 
U1at t here is probable cause to believe that an of­
fense has been committed and that the defendant 
has committed it, a warrant for the arrest of the 
defendant shall issue to any officer authori7,ed by 
law to execute i t. Upon the r equest of the attorney 
for the Government a s ummons instead of a war­
ran t shall issue. More than one war rant or sum­
mons may issue on the same complaint. If a 
defendant fails to appear in response to the sum­
mons, a warrant shall issue. 

"(b} Form.- ( l ) lVarrant.-The warrant shall 
be signed by the commissioner and shall contain the 
name o~ the defendant or. if his name Is unknown, 
any name or description by which he can be identi­
fied wl th :·easonable certainty. It shall describe 
the offense charged in the complaint. It shall com­
mand that the defendant be arrested and brought 
before the nearest available commissioner. 

" (2) S11m111011s.-The summons shall be in the 
same form as the warrant except that i t shall sum­
mon t he defendant to appear before a commissioner 
at a stated time and place. 

"(c) Execution or service; ana return.-(l) B11 
whom.- The warrant shall be executed by a mar­
shal or by some other omcer author i7.ed by law. 
The summons may be served by any person author­
ized to serve a summons in a civil action. 

"(2) 1'erritoriaZ Umits.-The war rant may be 
executed or the summons may be served at any 
place within the jurisdiction of the United States. 
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"(3) Manner.-The warrant shall be executed by 
the arrest of the defendant. Tbe officer need not 
have the warrant in his possession at the time of 
the arrest, but up0n request he shall show the war­
rant to the defendant as soon as possible. If the 
officer does not have the warrant in his possession 
at the time c,f the arrest, he shall then inform the 
defendant of the offense charged and of the fact 
that a warrant has been issued. The summons shall 
be served upon a defendant by delivering a copy to 
him personally, or by leaving it at his dwelling 
house or usual place of abode with some person of 
suitable age and discretion then residing therein or 
br mailing i t to the defendant's last known address. 

" (4) Ret rwn.-The officer e."l'.ecuting a warrant 
shall make return thereof to the commissioner or 
other ofiicer before whom the defendant is brought 
pursuant to Rule 5. At the r equest of the attorney 
for the Government any unexecuted warrant shall be 
returned to the commissioner by whom it was issued 
and shall be cancelled by him. On or before the 
return clay the person to whom a summons was 
delivered for ser vice shall make return thereof to 
the commissioner before whom the summons is r e­
turnable. At the request of the attorney for the 
Government made at any time while the complaint is 
pending, a warrant r eturned uncxecuted and not 
cancelled or a summons returned unserved or a 
duplicate thereof may be delivered by the commis­
sioner to the marshal or other authorized person for 
execution of service. 

"Rule 5. P roceedings befo1·e the commissioner.­
( a) Avvearance before the commissioner.-An 
officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest 
without a warrant shall take the arrested person 
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without unnecessary delay before the nearest avail­
able commissioner or before any other nearby officer 
empowered to commit persons charged with offenses 
against the laws of the United States. When a 
person arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall be 
filed forthwith. 

"(b) Statement by the commissioner.-The com­
missioner shall inform the defendant of the com­
plaint against him, of his right to retain counsel, 
and of his right to barn a preliminary examination. 
He shall also inform the defendant that he is not 
r equired to make a statement and that any state­
ment made by him may be used against him. The 
commissioner shall allow the defendant reasonable 
time and opportunity to consult counsel and shall 
admit the defendant to bail as provided in these 
rules . 

" ( c) PreUmi1w1·y examinaU011.- The defendant 
shall not be called upon to plead. 1 C the defendant 
waives preliminary examination, the commissioner 
shall for thwith bold him to answer in the district 
court. If the ctefendant does not waive examina­
tion, the commissioner shall bear the evidence within 
a reasonable t ime. The defendant may cross-ex­
amine wi tnesses against him and may introduce 
evidence in his own behalf. If f rom the evidence it 
appears to the commissioner that there is probable 
cause to belieYe tl1nt an offense bas been committed 
and that the defendant bas committed it, the com­
missioner shall forthwith hold him to answer in the 
district court; otherwise the commissioner shall 
discharge him. The commissioner shall admit the 
defendant to bail as provided in these rules. .After 
concluding the proceeding the commissioner shall 
transmit forthwith to the clerk of the district court 
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all papers in the proceeding and any bail taken by 
h im. 

"Rule 9. Warrant or s11111t11011s 11po11 indictment or 
information.-(a) l ssuance.-Upon the request of 
the attorney for the Government the court shall 
issue a warrant for eacb defendant named in the 
information, if It is supported by oatb, or in tbe­
indictment. The clerk shall issue a summons in­
stead of a warrant upon the r equest of the attomey 
for tbe Go>ernment or by uircction of the court. 
Upon llke request or direction 11e nhall issue more 
than one warrant or summons fo r the same defend­
ant. He sball deliver the warrant or summons to 
the marshal or other person authorized by law to 
execute or serve it. If a defendant fa ils to appear 
in r esponse to the summons, a warrant shall issue. 

" (b) Form.-(1) "Wa1-ra11t.-'l'he form of the war­
rant shall be as provided in Rule 4 (b ) (1) except 
that it shall be signed by the clerk. it shall describe 
the offense charged in the indictment or information 
and it shall command that the defendnnt be arrested 
and brought before the court. The nmount of ball 
may be fixed by the court and endorsed on t he­
warrant. 

"(2) S nmmons.-The summons shnll be in the 
snme form as the warrant except that it Rhall sum­
mon the defendant to appear before the court at a 
stated time aud place. 

" (c) Ea:ecution 01· service; a11cl ret11rn.-( l) JJJa:­
ecution or service.-Thc warra1it shall be executed 
or the summons served !IS proYided in Rule 4 (c) 
(1) , (2), and (3) . A summons to a corporation 
s hall be sen·ed by de! h·ering a copy to an oftice1· or 
to a managing 01· general agent or to any other agent 
authorized by appointment or by Jaw to receiYe serv­
ice of process and, if the agent is one nu"horizetl by 
statute to r ecei,·e service and the statute so re-
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quires, by also mailing a copy to tbe corporation's 
last known address within the district or at its 
principal place of business elsewhere in the United 
States. The office1· executing the warrant shall 
bring the arrested person promptly before the court 
or, for the purpose of admission to bail, before a 
commissioner. 

"(2) Retuni.-The officer executing a warrant 
sball make return thereof to the court. At the 
reqt.est of the attorney for the Government any un· 
executed wanant shall be returned and cancelled. 
On or before the return day tht: person to whom a 
summons was delivered for service shall make re­
turn thereof. At the request of the attorney for the 
Government made at any time while the indictment 
or information is pending, a warrant returned un· 
executed and not cancelled or a s ummons returned 
unserved or a duplicate thereof may be deliYered by 
the clerk to the marshal or other authorized person 
for execution or service. 

"Rule 40. Oommitment to another district; Re­
moval.-(a)Ar-rest in nearby clistrict.-If a person 
is arrested on a warrant issued upon a complaint 
in a district other than the district of the arrest 
but in the same State, or on a warrant issued upon 
a complaint in another State but at a place less 
than 100 miles from the place of arrest, or without 
a warrant for an offenRc committed in another dis· 
trlct in the same State or in another State but at 
a place less than 100 miles from the place of arrest, 
be shall be taken before the nearest available com· 
missioner or other nearby officer described in Rule 
5 (a) ; preliminary proceedings shall be conducted 
in accordance with Rule 5 (b) and (c); and if held 
to answer, he shall be held to answer to the district 
court for the district in which the prosecution is 
pending, or if the arrest was without a warrant, 
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for the district in which the offense was committed. 
If such an arrest is made on a warrant issued on an 
indictment or information, the person arrested shall 
be taken before the district court in which the prose­
cution is pending or, for the purpose of admission 
to bail, before a commissioner in the district of the 
arrest in accordance with provisions of Rule 9 (c) 
(1). 

" (b ) Arrest in distant district.-(!) Appearn11ce 
before commissioner or j1tdue.-If a person is ar­
rested upon a warrant issued in another Stnte a t a 
place 100 miles or more from the place of arrest, or 
without a warrant for an offense committed in 
another State at a place 100 miles or more f i·om the 
place of anest, be shall be taken without unneces­
sary delay before the nearest available commis­
sioner or a nearby judge of the United States in 
the district in which the a rrest wns made. 

"(2) Statement by commissioner or j11due.-Tbe 
commissioner or judge shall inform the defendant 
of the charge against him, of his right to retain 
counsel and of bis right to have a bearing or to 
waive a bear ing by signing a wai\·er before the 
commissioner or judge. The commissioner or judge 
shall also inform the defendant thnt be is not re­
quired to make a statement and that any statement 
made by him may be used against bim, shall allow 
him reasonable opportunity to consult counsel and 
shall admit him to bail as provided In these rules. 

" ( 31) H earing; warl"ant of remova Z or dis­
chm·ue.-The defendant shall not be called upon to 
plead. If the defendant waives hearing, the judge 
shall issue a warrant of removal to the district 
where the prosecution is pending. If the defendant 
does not waive bearing, the commissioner or judge 
shall hea r the evidence. If the commissioner hears 
the evidence he shall report his findings and recom-
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mendations to the judge. At the hearing the de­
fendant may cross-examine witnesses against him 
and may introduce evidence in his own behalf. If 
it appears from the commissioner's report or from 
the evidence adduced before the judge that sufficient 
ground has been shown for ordering the removal 
of the defendant, the jUdRe shall issue a warrant 
of removal to the district where the prosecution is 
pending. Otherwise he shall discharge the defend­
ant. If the prosecution is by indictment, a warrnnt 
of removal s hall issue upon production of a ccrtl· 
tied copy of the indictment and upon proof that the 
defendant is the person named in the indictment. 
If the prosecution is by information or complaint, 
a warrant of removal shall issue upon the produc­
tion of a certified copy of the information or com­
plaint and upon proof that there is probable cause 
to believe that the defendant is guilty of the offense 
charged. If a warrant of removal is issued, the 
defendant ·hall be admitted to bnil for appearance 
in the district in which the prosecution is pending in 
accordance with Rule 4G. After a defendant is held 
for removal or is discharged, the papers in the 
proceeding and any bail taken shall be transmitted 
to the 11lel·k of the clistrict court in which the 
prosecution is pending. 

"(4) H earing and r emoval on m·rest 1oithout a 
1oa1-rant.-If a person is arrested without a war­
rant, the hearing may be continued for a reasonable 
time, upon a showing of probable cause to believe 
that he is guilty of the offense charged ; but he may 
not be r emoved as herein pro'l'ided unless a warrant 
issued in the district in which the offense was 
committed is presented." 

0 






