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Introduction

Familiarity with the laws affecting management of the National Park System is
necessary both to carry out the requirements of the laws and to use them as tools in
protecting parks. This publication is an introduction to some of the most important laws
related to natural and cultural resources management by the National Park Service.
Further knowledge can be gained from the listed references. Those who work closely
with these laws will need to know still more, including recent court interpretations.

The laws were selected for their breadth or depth of impact on National Park Service
activities. The selection was necessarily arbitrary, for the list of laws related to National
Park Service resources management is long. (See NPS-28, Cultural Resources Management
Guideline, and NPS-77, Natural Resources Management Guideline, for capsule descriptions
of many of these laws.) The following accounts vary in degree of detail depending
largely on the complexity of the law. The Organic Act, for instance, is only one paragraph
long, whereas the Alaska National Interest Lands Conservation Act is 181 pages long in
the United States Statutes at Large. Each account in this document discusses the main
provisions of the law, some historic background, and relationships to National Park
Service responsibilities, and lists references for further information.

NOTE: Many acts give authorities to the Secretary of the Interior. In practice, most of
the authorities discussed here are delegated to the National Park Service.




Yellowstone National Park Act

16 US.C. 21 et seq. (1988), Mar. 1, 1872, ch. 24, 17 Stat. 32

On March 1, 1872, Ulysses S. Grant signed the Yellowstone Park Act, which preserved
the watershed of the Yellowstone River "for the benefit and enjoyment of the people." For
the first time, wilderness was preserved for recreational purposes and was to be
administered by the federal government, paving the way for the creation of the National
Park Service. Put under the "exclusive control of the Secretary of the Interior,” the land
was "reserved and withdrawn from settlement, occupancy, or sale under the laws of the
United States, and dedicated and set apart as a public park or pleasuring-ground...."

The language of the Yellowstone Park Act also indicated an awareness on the part of
Congress of the need to preserve the natural resources of the area from exploitation. The
Act required that the Secretary of the Interior "make and publish such rules and
regulations" that would "provide for the preservation, from injury or spoliation, of all
timber, mineral deposits, natural curiosities, or wonders within said park, and their
retention in their natural condition" and "provide against the wanton destruction of the
fish and game found within said park, and against their capture or destruction for the
purposes of merchandise or profit."

Clearly, the Congress passing the Yellowstone Park Act had the prescience to see,
even in that unpopulated age, that wilderness areas would not survive settlement and
commercialism. It is historically interesting, however, to note one congressman’s
comments during the discussion of the bill. "The natural curiosities [in Yellowstone]
cannot be interfered with by anything man can do. The geysers will remain, no matter
where the ownership of the land may be." As Yellowstone faces geothermal development
and water rights battles, we can only be glad this opinion did not prevail.

Reference

Haines, Aubrey. 1974. Yellowstone National Park: Its Exploration and Establishment. U.S.
Department of the Interior. Washington, D.C.




National Park Service Organic Act

16 US.C. 1 et seq. (1988), Aug. 25, 1916, ch. 408, 39 Stat. 535

There is created in the Department of the Interior a service to be called the
National Park Service, which shall be under the charge of a director. The
Secretary of the Interior shall appoint the director, and there shall also be
in said service such subordinate officers, clerks, and employees as may be
appropriated for by Congress. The service thus established shall promote
and regulate the use of the Federal areas known as national parks,
monuments, and reservations hereinafter specified, except such as are under
the jurisdiction of the Secretary of the Army, as provided by law, by such
means and measures as conform to the fundamental purpose of the said
parks, monuments, and reservations, which purpose is to conserve the
scenery and the natural and historic objects and the wild life therein and to
provide for the enjoyment of the same in such manner and by such means
as will leave them unimpaired for the enjoyment of future generations.

In 1916, the Department of the Interior was responsible for 12 national parks, 19
national monuments, and 2 reservations. The U.S. Forest Service managed the Grand
Canyon and Mt. Olympus (Olympic National Park) mainly for timber harvest. The Army
stationed a cavalry unit in Yellowstone year round and sent troops to Yosemite and
Sequoia in the summer. The superintendents in charge of Interior lands had little or no
experience managing natural areas and little or no help from the Department. Because
of bad roads and scanty accommodations, comparatively few people visited the parks.
Without public support, Congress would not allocate funding--parks in 1916 were run
on less than a shoestring.

From 1911 to 1915, numerous bills to establish a bureau of national parks had been
introduced, but none had gotten out of committee. In 1916, Stephen Mather joined the
Department and with Horace Albright began an aggressive campaign to educate
congressmen and the public concerning the value of the national parks. Their campaign
worked. In the summer of 1916, Congress passed the Organic Act, establishing the
National Park Service to manage and protect national parks, monuments, and reserva-
tions.

The authors of the Organic Act were well aware of the conflicts between use and
preservation, but they also knew that Congress would never agree to exclude these areas
from public use. Frederick Law Olmsted, Jr., came up with the language that defines the




Park Service today. By law, the National Park Service is mandated to "conserve the
scenery and the natural and historic objects and the wild life therein and to provide for
the enjoyment of the same in such manner and by such means as will leave them
unimpaired for the enjoyment of future generations." This carefully-chosen language has
weathered numerous lawsuits which have in general served to strengthen the National
Park Service’s resource protection powers.

By 1970, the National Park System included historical parks, scenic riverways,
recreation areas, and a variety of other designations. Some units” enabling legislation
included special provisions that permitted consumptive activities in that unit, such as
fishing, hunting, trapping, and mining. To clear up any confusion of the overall mission
for each unit, Congress amended the Organic Act with language that tied all units back
to the purposes stated in the Organic Act. Thus, while each unit is to be administered
according to its enabling legislation, each is also ultimately to be managed following the
directives of the Organic Act. (Also see General Authorities Act, page 6.)

In 1974-76, the Sierra Club sued the National Park Service to take action against
commercial loggers, whose activities outside the boundaries of Redwood National Park
were damaging park resources. When Redwood was created, portions of the Redwood
Creek watershed were left out of the original boundary for political reasons. Congress
had authorized the Secretary to acquire easements and enter into management
agreements with the timber companies, but the Park Service had not taken these actions,
resulting in the lawsuit. The courts ruled that the Park Service had not taken the
appropriate actions to protect the park, and the Park Service then asked Congress for
help in taking such actions. (Sierra Club v Department of the Interior, 376 F. Supp. 90
(N.D.Cal. 1974); Ibid., 398 F. Supp. 284(1975); Ibid., 424 F. Supp. 172 (1976).)

In response, Congress passed an amendment in 1978 to the Organic Act that
addressed the problem. It also generically strengthened the National Park Service’s
protective function. This amendment states that "the protection, management, and
administration of these areas shall be conducted in light of the high public value and
integrity of the National Park System and shall not be exercised in derogation of the
values and purposes for which these various areas have been established, except as may
have been or shall be directly and specifically provided by Congress." Thus, Congress’
intent for each park as established in the park enabling legislation is upheld by the
Organic Act, as well as Congress’ option of amending that legislation if necessary. (Also
see Redwood National Park Act, page 7.)

As amended, the Organic Act allows the Secretary a great deal of latitude in making
management decisions, and the courts have consistently upheld this latitude, especially
if it is supported by careful study and planning. The Secretary can exclude a use that is
detrimental to resources, or allow a use if it is determined to be appropriate. For
example, commercial fishing is prohibited in Everglades National Park. When deciding
a lawsuit brought by commercial fishermen challenging the regulation, the court carefully
reviewed the planning and public information process and ruled that the Park Service
was well within its administrative authority. (Organized Fishermen v. Watt, 590 F. Supp.
805 (S.D. Fla 1984); affirmed, 77 F.2d 1544 (11th Cir. 1985).) When the National Rifle




Association challenged the Park Service’s right to ban hunting and trapping (except
where part of the unit’s enabling legislation), the court ruled that the Organic Act clearly
provided for the protection of wildlife and that the Park Service was acting within its
authority. (National Rifle Association v Potter, 628 F. Supp. 903 (D.D.C. 1986).)

Alternatively, the Secretary can permit a use if it has been clearly proven not to
threaten resources. For example, at Cape Cod the general management plan allows off-
road vehicle (ORV) use under guidelines designed to protect the ecological integrity of
the area. Environmental groups sued to stop ORV use altogether, on the assumption that
any ORV use would permanently damage the ecosystem. The court ruled that the
management plan adequately protected the ecosystem and that "Park Service decisions
were the result of carefully designed, scientifically based studies and continued monitor-
ing efforts." (Conservation Law Foundation v Clark, 590 F. Supp. 1467 (D. Mass. 1984).)

The Organic Act will undoubtedly continue to be tested and defined in the courts. As
it stands, it provides a powerful weapon in the National Park Service’s continued battle
to protect the nation’s natural and cultural resources.

References
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Mantell, Michael A., and Philip C. Metzger. 1990. The Organic Act and the Stewardship
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General Authorities Act of 1970

16 US.C. 1a-1--1a-8 (1988), 84 Stat. 825, Pub. L. 91-383

The purpose of this act is to include all areas administered by the National Park
Service in one National Park System and to clarify the authorities applicable to the
System. It amends the Organic Act to specify that "[t]he ‘National Park System’ shall
include any area of land and water now or hereafter administered by the Secretary of the
Interior through the National Park Service for park, monument, historic, parkway,
recreational, or other purposes." This amendment was needed because new types of
areas, such as national seashores, national recreation areas, and parkways, had been
established which earlier laws did not specifically identify; i.e., earlier laws said "parks
and monuments" but did not include these other types of areas in the list.

Areas of the National Park System, the act states, "though distinct in character, are
united through their inter-related purposes and resources into one national park system
as cumulative expressions of a single national heritage; that, individually and collectively,
these areas derive increased national dignity and recognition of their superb environmen-
tal quality through their inclusion jointly with each other in one national park system
preserved and managed for the benefit and inspiration of all the people of the United
States...."

The act also clarified that each area within the National Park System shall be
administered in accordance with the provisions of any statute made specifically
applicable to the area and that the 1916 Organic Act would also apply to the extent it
was not in conflict with such statutes.

Among other provisions, many subsequently amended, the act authorized the
Secretary of the Interior to establish advisory committees regarding functions of the
National Park Service and specified details of such appointments.

Reference

Mantell, Michael A., and Philip C. Metzger. 1990. The Organic Act and the Stewardship
of Resources Within Park Boundaries. Chapter 2 in Managing National Park System
Resources: A Handbook on Legal Duties, Opportunities and Tools. The Conservation
Foundation, Washington, D.C.




Redwood National Park Act

16 US.C. 79a-79q (1988), 82 Stat. 931, Pub. L. 90-545

The purposes of this act, as amended in 1978, included both park-specific and
Systemwide provisions. For Redwood National Park, it added land to protect a
watershed, authorized acquisition of a right-of-way for a bypass highway around a
portion of the park, gave the Secretary regulatory authority to reduce upstream
sedimentation impacts on the park and authorization to rehabilitate areas subject to past
timber harvesting, and provided for a program of increased economic assistance for the
local area and local workers affected by the land acquisition.

By amending the General Authorities Act of 1970, the act reasserted Systemwide the
high standard of protection prescribed by Congress in the original Organic Act.
"Congress further reaffirms, declares, and directs that the promotion and regulation of
the various areas of the National Park System...shall be consistent with and founded in
the purpose established by the first section of the Act of August 25, 1916, to the common
benefit of all the people of the United States. The authorization of activities shall be
construed and the protection, management, and administration of these areas shall be
conducted in light of the high public value and integrity of the National Park System and
shall not be exercised in derogation of the values and purposes for which these various
areas have been established, except as may have been or shall be directly and specifically
provided by Congress."

External activities at Redwood, namely logging, were the catalyst for this legislation.
Congress wanted to strengthen the ability of the Secretary of the Interior to protect park
resources from such threats. Part of the amendment’s legislative history stated, "The
Secretary has an absolute duty, which is not to be compromised, to fulfill the mandate
of the 1916 Act to take whatever actions and seek whatever relief as will safeguard the
units of the National Park System."

Nevertheless, the Redwood Act qualifies the provision that park protection and
management "shall not be exercised in derogation of the values and purposes for which
these various areas have been established," by adding "except as may have been or shall
be directly and specifically provided for by Congress." Thus, specific provisions in a
park’s enabling legislation allow park managers to permit activities such as hunting and
grazing. While the qualification can clearly be interpreted narrowly (i.e., in those
situations and within those parks where Congress explicitly authorizes an activity that
threatens park resources), because the direction is to the Secretary, it arguably could be
interpreted more broadly to include, for example, the multiple-use management on
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adjacent federal lands that can affect park resources. Further court cases or legislation
may be needed to clarify this important point.
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Antiquities Act of 1906

16 U.S.C. 431-433 (1988), June 8, 1904, ch. 3060, 34 Stat. 225

The "act for the preservation of american antiquities," better known as the Antiquities
Act of 1906, established for the first time a federal policy for the protection and
preservation of historic and prehistoric ruins, archeological sites, and other scientific
resources located on land owned or controlled by the federal government.

The act has three major provisions: (1) it establishes criminal penalties for illegally
looting archeological sites located on federally owned or controlled land; (2) it establishes
a permitting requirement to monitor and control the excavation and gathering of objects
of antiquity on federally owned or controlled land; and (3) it authorizes the President to
establish national monuments for lands that are of historic or scientific interest.

The first of the major provisions of the act establishes criminal misdemeanor penalties
for those who "appropriate, excavate, injure or destroy any historic or prehistoric ruin or
monument, or any object of antiquity, situated on lands owned or controlled”" by the
federal government without the approval of the departmental secretary having
jurisdiction over that land. The penalties to be imposed include a maximum of five
hundred dollars in fines or 90 days imprisonment, or a combination of both.

The act allows for scientific research on archeological resources by establishing a
permitting system for the "examination of ruins, the excavation of archaeological sites,
and the gathering of objects of antiquity." Such activities, however, only are to be
"undertaken for the benefit of reputable museums, universities, colleges, or other
recognized scientific or educational institutions, with a view to increasing the knowledge
of such objects, and that the gathering shall be made for permanent preservation in
public museums.” The authority to grant permits is given to the respective secretaries
managing the lands.

The act also authorizes the President to declare as national monuments "historic
landmarks, historic and prehistoric structures, and other objects of historic or scientific
interest" located on lands owned or controlled by the federal government. It further
authorizes the Secretary of the Interior to accept lands relinquished by private owners
for the care and maintenance of areas of historic or scientific value. It is interesting to
note that nearly a quarter of the units in today’s National Park System came into the
System in whole or in part through this authority in the act.

Along with these major provisions, the secretaries of the Interior, Agriculture, and
War departments developed uniform rules and regulations to carry out the provisions
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