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I. Introduction 

A. Target Audience and Purpose of This Class 

This class is principally for people who have been 
assigned the duty of dealing with cultural resources on 
Department of Defense (DoD) installations or who have 
this duty as a collateral responsibility while they carry 
out responsibilities in natural resources management, 
pollution control or remediation, National 
Environmental Policy Act (NEPA) compliance, or other 
fields. 

The class is designed with the assumption that you 
know something about NEPA compliance in general, 
but little about how NEPA deals with historic and 
cultural resources, and little about other Federal laws, 
regulations, and guidelines that apply specifically to such 
resources. 

The purpose of this class is to help you develop the 
knowledge and skills necessary to meet the 
requirements of your assignment. The interlocking, 
overlapping complex of laws and regulations dealing 
with cultural resource management can be confusing. 
Compliance requires not only a good faith intent to 
follow the spirit of the laws, but also an effective 
working knowledge of the systems the laws create. A 
procedural mistake, no matter how well-intentioned, 
can create project delays, increased costs, and legal 
difficulties for DoD. 

The rationale for compliance, however, is not just to 
keep out of trouble. Cultural resources are valuable 
parts of our environment, and DoD has an affirmative 
responsibility to manage them wisely, as part of its 
overall mission. As Congress declared in the National 
Historic Preservation Act: 

The historical and cultural foundations of the Nation 
should be preserved as a living part of our community 
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life and development in order to give a sense of 
orientation to the American people.^ [16 U.S.C. 470(b)(3)] 

Cultural resources are basic parts of our national fabric, 
and it is the responsibility of all Federal agencies to see to 
it that they are preserved and made good use of, to the 
extent possible. Being assigned to deal with the cultural 
resource laws for DoD places you in a key position to 
make sure that DoD not only "plays by the rules," but 
also that it becomes more effective at carrying out the 
overall policy of preserving these resources as a living 
part of our community life and development. 

B. What Are Cultural Resources? 

1. We need to begin by making sure we have a shared 
understanding of the subject matter of this class, which 
is designed to provide you with an overview of Federal 
legal requirements dealing with a broad range of what 
many people call cultural resources. The term "cultural 
resources," however, is not defined in statute, and in 
practice it is used by various agencies and groups to 
mean various things. The term is used: 

• As a synonym for "historic property," which is 
defined in the National Historic Preservation Act to 
mean any prehistoric or historic district, site, 
building, structure, or object included in, or eligible 
for inclusion in, the National Register [of Historic 
Places ] including artifacts, records, and materials 
remains related to such a property or resource.2 (16 
U.S.C. 470w[5]) 

• To mean both historic properties and properties that 
are not eligible for inclusion in the National 
Register, but that an agency nevertheless feels 
obligated to manage. 

1 Italicization of lengthy material indicates a direct quote from a statute, regulation, 
guideline, or other publication. Sources are given in plain text, enclosed by parentheses. 

2 Italicization of lengthy material indicates a direct quote from a statute, regulation, 
guideline, or other publication. Sources are given in plain text, enclosed by parentheses. 
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• To include any or all of the following: 

— archeological resources besides those eligible for 
the National Register; 

— historic artifacts; 

— museums and museum conservation centers; 

— museum collections; 

— historic documents; 

— folklife, tradition, and other social institutions; 
and 

— theater groups, orchestras, and other community 
cultural amenities. 

2. The Department of Defense's Legacy Resource 
Management Program defines the term as follows: 

Cultural Resource: Any real or personal property, 
record, or lifeway that can be defined as follows: 

Historic Real Property: Any archeological or 
architectural district, site, building, structure, or object, as 
well as monuments, designed landscapes, works of 
engineering, or other property that may meet the criteria 
for inclusion in the National Register of Historic Places 
or an equivalent register maintained by a State or local 
government or agency. 

Historic Personal Property: Any artifact/ relic of battle 
experience or other military activity, piece of military 
equipment, weapon, article of clothing, flag, work of art, 
movable object, or other item of personal property to 
which historical or cultural significance may be ascribed 
through professional evaluation of historical 
associations to persons, events, places, eras, or with 
military organizations. 
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Historic Records: Any historical, oral-historical, 
ethnographic, architectural, or other document that may 
provide a record of the past, whether associated with real 
property or not, as determined through professional 
evaluation of the information content and significance 
of the information. 

Community Resources/Lifeways: Any resource to 
which a community, such as a neighborhood or Indian 
tribe, or a community of interest, such as a preservation 
organization or a veterans' group, may ascribe cultural 
value. Such resources may include historic real or 
personal property, such as natural landscapes and 
cemeteries, or have references to real property, such as 
vistas or viewsheds which may help define a historic 
real property, or may have no real property references, 
such as aspects of folklife, cultural or religious practices, 
language, or traditions. 

3. Federal agencies have responsibilities with regard to 
all these kinds of resources, but their responsibilities 
vary from resource type to resource type, and they spring 
from a number of different laws that we will discuss in 
this class. For instance, properties eligible for inclusion 
in the National Register of Historic Places are afforded 
certain protections by the National Historic Preservation 
Act, while other kinds of cultural resources are not. 
However, such other resources may be among the 
important...cultural...aspects of our national heritage 
that should be considered under NEPA (§ 101 [b] [4]), or 
may be protected under another law. 

C. Defining Some Terms 

Historic preservation: includes identification, 
evaluation, recordation, documentation, curation, 
acquisition, protection, management, rehabilitation, 
restoration, stabilization, maintenance, research, 
interpretation, conservation, and education and training 
regarding the foregoing activities or any combination of 
the foregoing activities. [16 U.S.C. 470w(8)] 

Preservation treatment: treating a historic property in 
such a way as to make possible a compatible 
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contemporary use while preserving its significant 
elements. Several kinds of preservation treatments of 
historic buildings and structures are "preservation," 
"rehabilitation," "restoration," and "reconstruction" 
(defined and discussed in Section VI). 

Adaptive use: providing a new and different function 
for a property that has outlived its original purpose. 
While adaptive use can sometimes be accomplished 
without significant changes to a property, most often the 
property must be rehabilitated to accommodate the new 
use. 

Preservation technology: refers broadly to any 
equipment, methods, and techniques that can be applied 
to the discovery, analysis, interpretation, restoration, 
conservation, protection, and management of 
prehistoric and historic sites, structures, and landscapes. 

Historic records: any historical, oral-historical, 
ethnographic, architectural, or other document that may 
provide a record of the past, whether associated with real 
property or not, as determined through professional 
evaluation of the information content and significance 
of the information. These may include documents that 
are official, unofficial, or private papers which record 
DoD's operations, functions, equipment, and people. 

Records management: the planning, controlling, 
directing, organizing, training, promoting, and other 
managerial activities involved with respect to records 
creation, records maintenance and use, and records 
disposition in order to achieve adequate and proper 
documentation of the policies and transactions of the 
Federal Government and effective and economical 
management of agency operations. 

Curation: responsibility for the care of something held 
in trust for other people. Curatorial services means 
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managing and preserving an archeological collection 
according to professional museum and archival 
practices.^ 

Archeological collection: material remains that are 
excavated or removed during a survey, excavation or 
other study of a prehistoric or historic resource, and 
associated records that are prepared or assembled in 
connection with the survey, excavation or other study. 

Social impact assessment: professional evaluation of 
the likely impact of proposed actions (such as 
construction or operation of a new facility) on the social 
and cultural characteristics of a community, group, 
region, or nation, including but not limited to its forms 
of social interaction, its traditions, its religious systems, 
its art forms, its economic and subsistence systems, its 
systems of family and community organization, and its 
use and perceptions of land and resources. 

Community resources/lifeways: any resource to which 
a community, such as a neighborhood or Indian tribe, or 
a community of interest, such as a preservation 
organization or a veterans' group, may ascribe cultural 
value. Such resources may include historic real or 
personal property, such as natural landscapes and 
cemeteries, or have references to real property, such as 
vistas or viewsheds which may help define a historic 
real property, or may have no real property references, 
such as aspects of folklife, cultural or religious practices, 
language, or traditions. 

Section 106 review: Section 106 of the National Historic 
Preservation Act (NHPA) requires Federal agencies to 
consider the effects of their actions on historic properties 
and seek comments from an independent Federal 
reviewing agency, the Advisory Council on Historic 
Preservation. Because so many projects and activities 
undertaken by DoD require Section 106 review, we will 
be giving the Section 106 review process quite a bit of 
attention during this course. Your understanding of the 

3 36 CFR 79.4 (2)(b) 
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process will enable you to handle compliance more 
effectively and efficiently. 

Consultation: under Section 106 of NHPA, the process 
of discussion among interested parties to identify 
historic properties, consider effects on them, consider 
alternatives to avoid or reduce adverse effects, and seek 
agreement on a course of action. 

D. Case Studies 

Throughout the class, we will use hypothetical problems 
at a hypothetical facility to illustrate how the historic 
and cultural resource laws work. In each case, we will 
present the problem first and ask you to discuss it. Then 
we will discuss the laws and regulations that apply to the 
problem, and hope they will help you find a solution. 
However, there is no single solution to any of the 
problems that is necessarily the only "right" one. 

Scenario for the case study workshops 

The recently enacted Department of Defense 
Reorganization Act has created the Maritime Air 
Cavalry (AirCav), made up of units from the Army, 
Navy, Air Force, and Marine Corps, whose purpose it is 
to provide rapid deployment strike forces worldwide for 
terrorism prevention and contravention, protection of 
U.S. interests and assets, disaster and humanitarian 
relief, and environmental protection. 

Fort Monitor is an AirCav installation in the State of 
Washafornia. Its missions are to house the 17th 
Maritime Air Cavalry, maintain the 17th at a high level 
of readiness through constant training, and support its 
rapid deployment, operations, and redeployment. 

Fort Monitor was originally established in 1870 as a 
cavalry post, to maintain control over the Motomak 
Indian tribe. Transferred to the Navy and used as a 
mobilization center during World War I, it returned to 
Army control in the 1930s and was an important coastal 
defense airfield during World War II. It was 
substantially deactivated after the Viet Nam conflict, but 
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was reactivated when AirCav was created three years 
ago. 

You are Fort Monitor's Environmental Coordinator. 
Your responsibilities include compliance with the 
Comprehensive Environmental Response, • 
Compensation, and Liability Act of 1980 (CERCLA), the 
National Environmental Policy Act (NEPA), the 
Resource Conservation and Recovery Act (RCRA), 
Endangered Species Act, and wetlands management. 
Your professional background is in environmental 
planning. You have just been assigned cultural resource 
management as an additional duty. 

E. Historical Overview of Cultural Resource 
Management Laws 

You are responsible for knowing and implementing a 
considerable number of laws, regulations, standards, and 
guidelines. Knowing where the laws came from and 
why they were passed may help make this array a little 
less awesome. 

1. The beginnings of cultural resource law-

Historical documents were the first type of resource for 

which the Federal Government recognized that it had 

management responsibilities. 

• The Library of Congress was established by act of 
Congress April 24,1800 [2 Stat. 56], appropriating 
$5000 "for the purchase of such books as may be 
necessary for the use of Congress...." The Library's 
scope of responsibility has been widened by 
subsequent legislation [2 U.S.C. 131-168d]. 

• The National Archives Establishment and Office of 
the Archivist of the United States were created in 
1934 [48 Stat. 1122]. The Archivist had the authority 
to inspect and requisition government records and 
archives for transfer to the National Archives 
Establishment. A National Archives Council was 
created to define the classes of material to be 
transferred to the Archives. A National Historical 
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Publications Commission was established to make 
pubic certain records using public funds. 

• The National Archives Establishment was 
transferred to the Government Services 
Administration as the National Archives and 
Records Administration (NARA) in 1949 [63 Stat. 
381]. The Archivist of the United States had the 
authority to survey government records and 
government records management and disposal 
practices, and to promote improved records 
management practice and control, including storage 
or disposal of records no longer needed by agencies 
for current use. The Federal Records Act, passed in 
1950, requires each agency to establish and maintain 
adequate and proper documentation of its 
organization, functions, and activities. 

• The National Archives and Records Administration 
was established by act of Congress October 19,1984 [44 
U.S.C 2101 et seq.], effective April 1,1985, as an 
independent agency in the executive branch of the 
Government. It is the successor agency to the 
National Archives Establishment. 

Government interest in preserving museum objects has 
a shorter history. Even with the "carrot" offered by 
James Smithson's large bequest in 1829, the Federal 
Government was reluctant to get into the museum 
business. The Smithsonian Institution was created by 
act of Congress August 10,1846 [20 U.S.C. 41 et seq.] After 
accepting the trust property for the United States, 
Congress vested responsibility for administering the 
trust in the Smithsonian Board of Regents, composed of 
the Chief Justice, the Vice President, three Members of 
the Senate, three Members of the House of 
Representatives, and nine citizen members appointed by 
joint resolution of Congress. To carry out Smithson's 
mandate, the Institution: 

• performs fundamental research; 

• publishes the results of studies, explorations, and 
investigations; 

9 



• preserves for study and reference some 139 million 
items of scientific, cultural, and historical interest; 

• maintains exhibits representative of the arts, 
American history, technology, aeronautics and space 
exploration, and natural history; and 

• engages in programs of education and national and 
international cooperative research and training, 
supported by its trust endowments and gifts, grants, 
contracts, and funds appropriated to it by Congress. 

Government concern about historic real property began 
in the late 19th century, when the War Department was 
directed by Congress to acquire and preserve the sites of 
various Revolutionary War and Civil War Battlefields. 
Generally, though, efforts to preserve historic places 
during the 19th century were undertaken by individuals 
and organizations. Private groups preserved Mount 
Vernon, Independence Hall in Philadelphia, and other 
major buildings from the Colonial and Revolutionary 
periods. Initially, these buildings were preserved 
without any effort to address their surroundings, so it 
was possible for a historic building to be preserved and 
yet be completely surrounded by incompatible newer 
buildings. 

In 1878, the Bureau of American Ethnology was 
established to study Native American cultures. In 1897, 
it became part of the Smithsonian Institution. 
Professional societies like the American Folk-Lore 
Society and American Anthropological Association were 
established at the turn of the century to promote the 
study of folklore and culture. However, until the 
Depression of the 1930s, the Federal Government gave 
little attention to the impacts of its actions on non-
Native American community resources and lifeways of 
the Nation's cities, neighborhoods, rural areas, and 
ethnic groups. These social and cultural impacts were 
largely accepted as part of the Nation's growth and 
development. 
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As the 19th century ended and the 20th century began, 
concern about cultural resources began to be addressed 
in law for the first time. 

• The Organic Administration Act of 1897 authorized 
the Secretary of Agriculture to protect historic places 
from theft and destruction, thus recognizing that 
land-managing agencies have preservation 
responsibilities. 

• A Scandinavian expedition's removal of valuable 
artifacts from the Southwest led to the passage of the 
first major Federal preservation law, the Antiquities 
Act of 1906. The Antiquities Act forbids disturbance 
of antiquities on Federal land without a permit from 
the Secretary of the Interior. It allows the President 
to withdraw public lands to create National 
Monuments. Declared "fatally vague" by the courts 
in the mid-1970s, it has largely been superseded by 
the Archeological Resources Protection Act of 1979, 
but is still on the books and is still sometimes a 
useful statute for controlling access to archeological 
sites, paleontological sites, and other antiquities on 
Federal land. 

• When the Yellowstone area was set aside as the first 
national park in the late 19th century, the War 
Department was assigned the responsibility of 
maintaining it. By the early 20th century, it was 
recognized that many areas might be designated as 
National Parks, and that a separate agency was 
required to manage them. This led to the creation of 
the National Park Service in 1916. 

2. Before the Depression. 

• The War Department still administered historic 
battlefields. 

• The Smithsonian Institution had begun to 
administer a national program of artifact curation. 
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