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‘PORTLAND REGION, 1002 N.E. Hdl.LAD/\Y ST.
P.O. Box 3621, Portland, Otegon 97208

In reply refer o

September 247, Ly Uit

Hemoxandum

To: ‘ Director, National Park Sexrvice
Pacific Worthwest Region

From: Osfice of the Regional Soliciter, Portiand

Subject: Jurisdiction Regarding Lozw Enforcement Within Areas
Administered by the Nationzl Park Service,

Yeou have asked for ouwr opinion concerning a numder of questions dealing with
lawv eunforcement within arcas being adoinistered by the National Park Service,
Your questions velate to whether State laws or Federsl laws are applicable
within such areas and vhether State cr ¥Federal law enfercement officials, or
botli, have avthority to enforce such laws,

Y. IAWS APPLICARLE DEPCMDENT URON TYPE OF JURISDICTION INVOLVED

To fully anzwer vour inquiries, it is necessary to consider the types

ol jurisdiction which the Fedcral Government way possess with regard

to lands which are owned or controlled by the United States and are
"being administered by the National Park Service, There are four types
of jurisdiction which the Federal Government may possess with regard to
lands owned or controlled by the United Statesz: (J.) - Exclusive legis-
lative jurisdiction; (2) Concurrent legislative jurisdiction; (3) Partial
legiclative jurisdiction, and; (4) Froprietary interest only.l

4o FExclusive Lesislative Juvisdiction

.

L1f the Federal Government has exclusive Jegislative jurisdiction
over an area being administered by the Naticonal Park Service, only
Federal laws are apvplicable within that area, and the State can
neltier define nexr punisn crimes within such an area, 3/

1/ Report of the Interderartmental Committec for the Study of Jurisdiction Over
Federal Avcaes iithin States, Part II, (1957), /hereinafter cited as Report *
cf the Interdepartmental Cowmittee/, p. 10-11,

&4 3d. at 105-100.



Exclacewe lesisliclv. jurasdiction is only acquired by the Federal
Ualted Staces Govainm:nit and ithe 3tate hueo consented to a transfer
of jurisdiction pursuont to Clause *17, Avticle I, Section 8 of the
United States Ceastitutica, or (2) the State has ceded exclusive
legislative jurisdiction to the Federal Government, or (3) the
Tederal Governmaaut rescvved cxclusive jurisdiction over that area
at the timz the Statc was adnmitted into the Unien.3/ If, in ced-
ing jurisdiction to the Fodcyal Covernmen!, the State only re-
gerves the rizut to serve criminal and civil process in the area,
this aoes nst prevent the ¥Federal Government from acquiring ex-
cilusive legislative jurisaiction,d/

Governmant where (1) tiowre has been a purchase of land by the
4

—_—

The lawz of the State in widich such an arca is situated are not
epplicable and connoib bte enforced by Stalbe law enforcement
officiais within the avea. lowever, under the Assimilative Crimes
Act, (Witle 18, U.,5.C., Sectiocu 13), the State criminal laws are
adopted by reference and become a part of the Federal criminal laws
and, as cuch, arc applicable to arcas under the exclusive or con-
current 3urisciction of the United States. The Assimilative

Crimzs Act only adopis State erximinal lows as to a particular
offense when thie Federal Criminal Code has not defined and provided
for ruch an oficuse, and the Act does nct operate so as to adopt

.eny State statutes which may b in conflict with Federal policy as

cxpressced by acts of Congress or by valid administrative regula-
tions.5/ ‘

B Conecurrcrnh Legislative Jurisdiction
If the Federal Governmont and the State Government have concurrent
legislative juvisdiction over &n arca beiny adwinistered by the
National Paric Sezrvice, the laws of both governinents are applicable
vithin such an arca and cacih government may cnforce its laws and
muy try an accused for a vielation of its lzws without violating
the double jeopavay provicion of the Fifth Amendment of the United
States Constitution.6/ Concurrent legislative jurisdiction is ac-
quirced by the Federal Government when the State concerned, in travs-
ferving jurisdiction to the United States, "has. reserved to itself
‘the right to excrcise concurrently with the United States, all of
the same authority." 7/ '
C. Partial Legislative Jurisdiction
If the United States Government has acquired only partial.legis=-
JId, at 41-L5
o/ Id. at 118
5/ "Id. at 126-14% ’
6/ . 1é. at 109-)12
7/ Id. at 11
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lative jurisdiction over an area being administered by the National
Park Scivice, the Tuderal Government's jurisdiction extends only to

. those matters which were acquired through the grant from the State,

but as to all other matters the State's jurisdiction extends through-
out such an area, The Federal Government's jurisdiction as to those
matters acquired from tihe State may be either exclusive or cou-
current, depending upon the terms of the grant from the State,

Partial legislative jurisdiction is acquired when "' , . . the ,
Yederal Government has beeir granted o o o cortain of thne State's
authority over an area, but the State concernced has reserved to
itself the right to exercise, by itseli or coacurrently with the
United States, other authority coastituting move than the right to
gerve civil or criminal process in the area. (c.g., the right to
tax property)."8/

Yroprietary JTnterests Only

If the United States Government has obtaincdé only a proprietary
interest in the land within a certain arca being administered by

the National Paric Service, the Federal Governmont possesses no legis-
lative juricdiction and such jurisdiction remains with the Statc.
Therefore, the laws of the State in which guzii an area is located
are applicuble throughout the area and the State law enforccment
officials may enforce State laws within such en area, The Federal
Governmcut has no legislative jurisdiction over such an area by

"virtue of either having expressly reserved jurisdiction at the time

the State was admitted to the Union, or by having acquired such
Jurisdiction from the State,

lowever, althougn the United States has only acquircd some tight or
title to the land within such an area, this coes not mean that the
Federal Governiaant is without power to. carry out the functions and
the cutics assigned to it under the Constitution and statutes of
the United States. Article 1V, Section 3, Cl. 2, of the United
States. Constitution grants Congress authority:

" e o o to. ., ., make all needful Rules and
Regulations respecting the Te2rritory or other
Property belonging to the United States; o o o o

The United States Government has the right to usce its real property
in such a manner as it may deem necessary to carry out - -Federal funce
tions, Congress has speccifically given the National Park Service
authority to recgulate the use of National parks, monuments and resecx-
vations.9/ lMorecver, the State's legislative jurisdiction, znd the
State's authority to cnforce State and local laws within such an area,

- &re subject to the Federal suprcmacy clause cf the United States

g/ 1d. at 11
9/ Title 16, U.S.C., Scc. 1



_Coastitution (Article VI, Clause 2) and State laws may not impair
or prevent the Fedewal Goveravent ircu carrying out its Federal
functions.10/

II.' PERSONS AUTHORIZLED TO piS ALRESLTS WITRIN AREAS BEING ADMINISTERED
LY THE NATIONAL 2ANR 55RVICH

—i

A. Areas Vhere Tederal Covernawent i
Jurisdiction

a5 Exclusive Legislative

Title 16, U.3.C., Section 10, ontitlcd?*uﬁ

25ts by Employees of
Park Service for violation of Jaws and regulatioms" preovides in

part: A

41l persous employed in the Naiilonal Tark Sexvice of

thie Uaited Statez shal) have evihority to make arrests

for the violaiion of the laws and regulatiens relatiag

to the national {crests and national Parnis, « o o o
Title 16, U.S.C., Scction 1l0a, entitled "Arrests by cmployees for
violation of reguiations imnde under sectiou %a' provides:

“"The commissicncrs, superintendonts, caretelkers, offi c;rs,
or guards ol such national wmilitary parks, national parks,
baLt]cfile sites, natiecnal menumauts, and miscellancous
- # 1
<

my of thzw, arce authoerized to make arrests
for v1ol wicne ol any oS the yuepuletions prescribed pur-
ruant o secction 92 oF this title, and to bring Lhe
oifenders belovre i Laoyvest commilssioner, juage, or
court of the United States naving jurisdiction in tuc
premises, arca 2, 1923, c, 180, & 2, 47 Stat, 1420,"

The Report of the Intevdupartmzntal Committew, supra at 109, states:

"gtate and lecal police have no zutiiority to enter an

exclusive Tederal asrea to wmake iuvestigations, ox arvests,

for crimze comuitted in such arcas since Federal, not

State, offenses are involved., Only Federal law enforce-

nient offd c,al suvch as representatives of the Federal

b

Purcau of Tioocnic xniln oud Endied Sletes Mazopealds and
theiy deputics would Lo authorized Lo investigate-such

offenses and make crrests in conacction with thewe The
policing of Fedaral exclueive jurisdiction areas wtust be
accomplishad by Fecdercl persoancl and an oifer of a
nunicipality to policc a portion of a recad on such an
arca could not be accce ted by the Federal oifficial in
harge of the arca, o police proteciicn by a municipality

b

- - —— ———

10/ Repoert of the Intcrdopartnantal Corwitilon, .gplq at 11-12; New Mexico
State Came Comuiegiun v, ydall, )10 F.24 11597 (oth Cir, ,u,).

- a———
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through such an area would be inconsistent with Federal
exclusive jurisdiction,"

Therefore, as to those areas being administered by the National Pavk
Service over wnich the United States has cxclusive legislative juris-
diction, only Federal laws aivec applicable and only Federal law en-
forcement officials, such as representatives of the FBI or the

U. So Marshal and the Fedecral civilian employees of the National
Tark Scxrvice nave specific autherity to make arrest for violation

of Yederal laws or wxgulations,

hrecas Waere the Federal Government Has a TIxoprietary Interest
Oaly

in thosc areas administered by the National Park Service in which
tﬂc_Unitcd States has only a proprietary interest in the land, the
State and local laws extend throughout such areas and only the State
and local law enforcement officials have specific authority to make
arrests for violation oi those laws. The United States Government
may not prosecute for crimes committed under State laws. Morecover,
Federal civilian cmpleyees who may be appointed as guards do not
have police powers to arvest for violations of State laws, but
posscss only the powers of arrcst normally possessed by any citizen,
unless they have been deputized as a state or local police officé.ﬁ,

llowever, as to thosc areas being administercd by the National Park
service in which the United States has a proprietary interest only,
Federal law enforcement oificials aud Federal civilian employces

of the National Pork Service have specific authority to make arrests
for a violation of Federal laws and regulations relating to the Federal
function of administering such National Parks.l12/

Arxeas Wuere the Federal Goverawment and the State Government

Hlave Concurrent Jurisdiction

In thoze areas adminicstered by the National Park Service where the
United States Government and & State Government, cach have concurrent
criminal. jurisdiction, both Federal laws and State laws are appli-
cable, Those persons specifically authorized to enforce Federal laws
and recgulations, and those perscns specilically authorizcd to cnfcrce
state and local laws, way ecach enforce their respective laws, but
neithzr has any specific authority to enforce the laws orregulations
£ the othcr. However, Federal civilian emplouyees may be appointed
2s State or local police oifficers, and State or local police officers

“way be deputized as Deputy U. S, Marshals, thereby obtaining

gpecific authority to enforce the laws of the other government,

11/ Report of the Interdecpartmental Committcé,.supra at 114-115,
12/ 7uvitle 16, U.S.C., Section 10



1I.

rioveover, in the case of the National Park Service, it would scen
that State. or local police officers could be "employed in the
“National Park Scrviece" and therchy obtain special authority to make
arrests for violations of Federal laws and regulations which has
been conferred upon all cumployeces of the National Park Service under
Title 16, U.S.C., Section 10,

D. Authority of the General Services Administration to Use Local
Lew Enfoxcamcnt Ancacies to lrotect Tedcrcl Property

.mlLlL 40, U.S5.C., Section 318 and 218(b) authorizes the Gencral
Sevrvices Ammlnlstration, upon the application of the head of any
cgency, to utilize the facilitics of State or local law enforcement
agencies to protect property over which the United States has ac-
guired cxuclusive or concurrent legislative jurisdiction, 7The statute
ic not clear as to vhether its provisions arc applicable only to
Federal property being administered by the General Services Adminis-
tration or to all property over which the United States has acquired
cxclusive or concurrent jurisdiction. We think the latter is the
propcer intent of the statute and that it would be so construed,

LUTHORLTY OT Tﬁi NATIONAL PARK SERVICE TO EMPLOY ADﬁITIONAL.
EMPLOYEES TO ENFORCE FEDERAL LAWS AND REPULATIONS DURING AN
EMERGENCY LAW ENVORCEMENT PROBLEL

Jf the Kzational Park Scrwvice finds that it needs to supplement the number
of persons available to deal with an emergency law enforcement problem,
such additional persons should be "employed in the National Fark Service'
60 that they will be specifically authorized to make arrcsts for viola-

tion: of the Federal laws and regulations under Title 16, U,S.C., & 10.

\ic believe that the National Park Service has authority to so employ ad-
ditional personnel to enforce the Federal laws and regulations during an
cncrgency law enforcement problem, The general provisions of the statute

. establishing the National Paric Service in and of themselves appear to

agive the National Park Service broad authority to regulate the use of
the areas under its adwinistrative jurisdiction. Titlz 16, 'U.S.C.,
Section 1, provides in part: '

" . . o The Service /Hational Park Service/ shall prowotc
and repulate the utg_o: the Tedaral sreas known as natieazl
parks, moawrants, and reservations hercinafter. specified,

e o« o by such mecans and measurcs as conform to the iunda~
mencal purpose of the said parks, monuments, and reserva=-
tiong, which purpose is to conserve the scenery and tue
natural and historic objects and the wild life therein

and to nrovide for the cnjovment of the same in such
mannex and by such means-aec wiil leave them unimpaired

for the enjoyment of future pencrations,'" (Ewphasis added)

wle
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Tu the case of New Mexico State Cams: Connission ve Udall, 410 F.2d

1197, 1200 ()Lh Cire 29377, it was statcd:

"Clearly the Sccretary has .broad authority to promote
and regulate the natiOL“l parks to conserve the scenery
and wildlife therein 'in such wanner and by such means
as vill leave them uninpaived for the enjoyment of
future gcnerociens,' 16 U.S.C., Sece 1. Anything
detrimental to this purpose i detrimental to the
park." b

-

Jn our opinicn, the broad eutherity conferrved vpon the National Park
Service by this statuvte L& suificient to include authority to employ ad-
ditional emplovecs o 4 temporary basis to render special services to
deal with and relicve an cmergency law enforcement problem within an
arce being adwministercd by the Nationzl DPark Service,

P
ts

NETHBURSE

ON R RON-FIDEELL PROTERTY DAMACED WHILE BEING USED TO
RELIEVE Al

T
Ers RC“"LY LAW ENFORCILEWT PROBLENM

’
N
v

Title 16, U.S.C., Secuion 17(f) entitlcd "Proverty of employece lost,
damaged or destroyed wiile in use cn olficial business) reimbursement
of cmploycc" providec:

“"The Secretary of the Interior in his administration
of the Raticnal Park Scrvice is authorized to reimbunse
employecs and other cwners of horses, vehicles, and other
‘cauijpnent JOQL, dey cr destroyed while in the
custody of guch cmployee or the Dcpartwcnt of the
Interior, under authovization, contrezct. or loan for
necessary fire fighting, trail, or_ or ohhcr nfficial
"business, such reimbursemcut te be made from any
availabic funds in the appropriaticn to which the

hire of such equipiment would be properly chargeable,
May 26, 1930, c. 324, § 7, &6 Stat. 362.," (Emphasis
added) :

This provision authorizes the National PYark Service to reimburse indi-
vidvals, a city, county or statec, or other owners of equipment which was -
lost, damaged or destroyed wiile being used for official business (i.e.,
to relieve an cmoreency lav eniorcement problem) under an Mauthorization,
contract or loan,” Thiy woeid cuthwrice reiuuursement for such matters
as damage to vehicies, un ifc ws or other cquipment which was brought

into a National Prark or Monument for the cifficial purpose of being used
to relieve an emergency 134 enforcement problem.

COUTRACTUAL ARR/DGEMTNT SUGGRESTED rO\ USF OF AUDITIOWAL FMPIOYELS
AtD EQUILMENT DI NG AL FHERGHLLY

To assurc that those persans rendering cpecial services dealing with an
emergency law enforcemanl sitwotion are decmed to be "employed in the



(O |

[atiencs Part Sepvaice soo bozt tueir equipent was hired for official
Dusinces one usce by the jlational Yark Service, we sugrest that e
ntional Darlt Savvics cerntcr into a congractual arrangement with the
Joczl ox state law enferercmont apencics setiing forth geuerally tine
gpacdz) services ana eocitacnt wailh shouia be provided in the case

of cn cmergency Law enforcemant provicm and the procedurss for ob-
tointvz sucn asgistinse,.  White any fuch contract would have to be

i

suite nencrai Llooqis Lerms, nevevtneless, by reducing such an ul;ungev
%F to vviting, v nould eseict bLebth pargies'in uvaderstanding the

soobleas fant mipnt arice under such an arrancement and enable the
pAarcics te cemt to an agrecanlie arrangeuent Lor dealing with such
miovlens.

CJ

VEE OF STATF TOLITT. 10 SRFORCH 148

Tee orgaidood cr the State Naticnal Guard constitute the
DLLILATY 2. v n mosh states, the statutes speciiically

o
b
o)

A
wrovide chac i the evant of a2 riol, Vreach of the peace, or other
situation, or uawinent danger Luumeox, the Governors oif the
rowrey Lo ovder Lthe use of the State Militia as ad-
power To aniatain Jav aud order and to protect life
¥er exawple, Sechion 399.005(1l) of the Cregon Revised

in part:

#309,065 (.dering Orponized Militia into Active Statc
_Sexvice; Marticl izw.e (1) Tie Governor enall have the
s B tase of nvuunun, disaster, jnsurrection,
oty vrescn ol tle pocen, or imminent danper Lhcraui,
Lo eoxder :nto activc scrvice of the statc ror such
aericd, to such entent and in such manner 2s he may
decn necessary ani oY any part of the organizad

militic . « « " {(Ewphasis added)

Where the oarganized nilitia is used to maintein law and order, the

S lare the ccoun :y or city in which the troops are
rarsacl  law, 3L in the juwlgiment of the Goveruor

iaw ard order will thercby be promoted.isd/ The
of the $Late Mijitia whiie being used for suen purposes are
law caforcemont ofiicials ¢f the State. 1t has been held that untiil
a State Militdiz uvailz hoe been ordered into active Faderal Service, the
wmemrhevs ey of ol Al o cu:pou&nt Dot el the Suate Militia and unot
the Federal frmed Torces, and nence, they arc not Federal emplovees.
o Ve lmitec States, 101 F.Supp. 919, (W.D. Scuth Caroliuna,

Therefore, a Stave Miiitia under the direction of a Gevernor

G
ccrvlnv Lo bc un
‘~

womhars

-
wouid oaly bave authority to enforce State laws s jrh-n areas where the
Tedoval Jovarament uposcassed concurrent or propriecary jurisdiction

13/ vashington, D&Y 55,0%.050; Ldahe, Idaho Code 46-G01; Oregon,

oG d99,0L5S5, )

L4/ Vashineten, 208 53%,05,050; Xdiho, Tdaaho Code 4€6.003; Cregon
AL S NN A TN :
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and would hnvas oo 2utieaity to enlore: Federal laws within such an arca,
Siwilarly, a State Miiitia would lave no autherity within an area under
the exclusive legislabive jurisdiction of the Federal Covernment.

2o obtain the assistance cf a State Militia, a requc"t ghould be made

to the Governor cf the Gtate with a compleve explanation as to the need
to use ithe Militia te waifantain law and ovder,

VII-. E”L OF UMEITD STATES Akl FORCLZ 0 Y""O(CF LAd

A State Militia may be called into Federal Service and become a part
of the Fedzral Armed Forces. Title 10, U.S.C., 3500, entitled "Arnmy
National Guard in Federal Sexvice: Call” provides as follous:

o e e lINCHNCVEY .«

" {1) the United Statos, or aay of the Territor
Commonwealtiis, or possessions, is invaded or i
danger of invasion by a foreign nation;

W{e2) tacre is a vebellion or danger of a rebellion
against the authority cf the Goverument cf tue United
Stateg, cr

"(3) the Iresident is unable with Lhe regular forces to
exccute the lavs of the United States; the President
may call into Federal service menders and units of the
Army fational Guard of any State or Texritory, rucrto
lce, uthe Canal Zone, or the District ol Coluwbia in
such wurbers as hoe considers necessary to repel thc
invesioun, suppress tiie reba2llion, or cxacule those
aws, Codexs Lor Lhese purposas sihall be iscued
through the goverrors orn the States, the Territories,

" Puexto Rico, and the Canal Zone, and, in the District
of Columibia, throuzn Lhe commandirg general of the
Rational Guavd of the Distrlct of Columbln. Aug. 10,
1955, e. 104k, 70K stak. 196.¥

A State Militia upon being orderad into Federal service or the Armed
Forces of the United States would have authority to enforce Federal laws
aed regulations withls onoasen vacrce cozl! love are ap pliCulln

To obtain the assistance of the Armed Forces of the United States, in=-
cluding the federclization of a State Militia, a request should be
made to the United States Attcrncy for the arvea in which such special
law enforcciznt assioLuncc is nceded and a full and complete explana-
tion of tho nead Lo use such Federal Avmad Forces to maintain law and
ordar should be given, The U, 8. Attorney's Oifice will contact the
Jusiice Licpavtwent in Vasivlagion, D. C., wao in turn will request the

o=ty
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Presideut to provide such assistznce.  Such requests sheuld be co-
ordginatea through this oflicc.

Ve have attached as an appendix to this wemorandum, a summary of the
types of Federal juvisdictien which are applicable to the various
arcas being administered by the Wational Park Scrvice in the Pacific
Northwest Region, c¢xzcluding Alaska,

C. Richard Lcely _
Aseistant Regiownal Solicitor

- 10w



