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You have ashed for our opinion concerning a number of questions dealing with 
lav; enforcement within areas being administered by the National Park Service. 
Your questions relate to whether State lavs or Federal lavs are applicable 
within such areas and v.iiethcr State cr Federal law enforcement officials, or 
both, have authority to enforce such laws. 

*• I A W S APPLICABLE DEPETOETIT UPON TYPE OF JURISDICTION INVOLVED 

To fully answer your inquiries, it is necessary to consider the types 
of jurisdiction which the Federal Government may possess with regard 
to lands which are. owned or controlled by the United States and are 
•being administered by the National Park Service. There are four types 
of jurisdiction which the Federal Government may possess with regard to 
lands owned or controlled by the United States; (1) • Exclusive legis­
lative jurisdiction; (2) Concurrent legislative jurisdiction; (3) Partial 
legislative jurisdiction, and; (4) Proprietary interest only.i/ 

A* Exclusive Legislative Jurisdiction 

If the Federal Government has exclusive legislative jurisdiction 
over an area being administered by the National Park Service, only 
Federal laws are applicable within that area, and the State can 
neither define i.er punish crimes within such an area. 2/ 

1/ Report of the Interdepartmental Committee for the Study of Jurisdiction Over 
Federal Areas Within States, Part II, (1937), /hereinafter cited as Report ' 
of the Interdepartmental Committee/, p. 10-11, 

/./ Id. .it iOS-ino. 



Exclaro.••••--• legisU-•:,'.•/. . jurisdiction is only acquired by the Federal 
Governm.v.r.u where- vi;» u.".ro has been a purchase of land by the 
United .States Covernr.int. and the State has consented to a transfer 
of jurisdiction pursuant to Clause'IV, Article I, Section 8 of the 
United States CcnsLitu'cicn, or (2) the State has ceded exclusive 
legislative jurisdiction to the Federal Government, or (3) the 
Federal Govcr.ivr.iaut reserved exclusive, jurisdiction over that area 
at the tics the. State *.;as admitted into the Union, 3/ If j in ced­
ing jurisdiction to the Federal Government, the State only re­
serves the. right to :;ervt criminal and civil, process in the area, 
this does not prevent the Federal Government from acquiring ex­
clusive legislative, jurisdiction,A/ 

'i'he laws of the State in which such an area is situated are not 
applicable and cannot be enforced by State lav; enforcement 
officials wiLivin the area... However, under the Assimilative Crimes 
Act, (Title 18, U.S.C., Section 13), the State, criminal laws are 
adopted by reference and become a part of the Federal criminal laws 
and, as such, arc .applicable to areas under the exclusive or con­
current jurisdiction of the United States. The Assimilative 
Crimes Act only adopts State criminal lews as to a particular 
offense when the Icdcral. Criminal Code has not defined and provided 
for such an offense, o-.;l the Act does net operate so as to adopt 
any State statutes which may be in conflict with Federal policy as 
expressed by acts of Congress or by valid administrative regula­
tions.5/ 

ik Concur rent Legi s laJJ vo .Unrisdiction 

If the Federal Government and the State Government have concurrent 
legislative jurisdiction over an crca being administered by the 
Uational Pari:. Service, the lav/s of both governments are applicable 
within such an area and each government may enforce its laws and 
may try an accused for a violation of its laws without violating 
the double jeopardy provision of the Fifth Amendment of the United 
States Constitution,6/ Concurrent legislative jurisdiction is ac­
quired by the Federal Government when the State concerned, in trans­
ferring jurisdiction to the United States, "has reserved to itself 
the right to exercise concurrently with the United States, all of 
the same authority." 7/ 

C. Partial Legislative Jurisdiction 

If the United States Government has acquired only partial-legis-

/ Id. at Al-c_r. 

A/ id. at 113 

5/ Id. at 126-1*4 

6/ . Id. at 1C9-11-2 

7/ Id. at 11 
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lative jurisdiction over an area being administered by the National 
Park Service, the Federal Government's jurisdiction extends only to 
tho3e matters which vrere acquired through the grant from the State, 
but as to ail other matters the State's jurisdiction extends through­
out such an area. The Federal Government's jurisdiction as to those 
matters acquired from the State may be either exclusive or con­
current, depending upon the terms of the grant from the State, 

Partial legislative jurisdiction is acquired when " . . . the 
Federal Government has been granted , . , certain of the State's 
authority over an area., but the State concerned has reserved to 
itself the right to exercise, by itself or concurrently with the 
United States, other authority constituting more than the right to 
serve civil or criminal process in the area, (e.g., the right to 
tax property)."8/ 

n» Proprietary Interests Only 

If the United Stater. Government has obtained only a proprietary 
interest in the land within a certain area being administered by 
the National Park Service, the Federal Government possesses no legis­
lative jurisdiction and such jurisdiction remains with the State. 
Therefore, the laws of the State in which such an area is located 
are applicable throughout the area and the State lav; enforcement 
officials may enforce State laws within such an area. The Federal 
Government has no legislative jurisdiction over such an area by 
virtue of either having expressly reserved jurisdiction at the time 
the State was admitted to the Union, or by having acquired such 

• jurisdiction from the State, 

However, although the United States has only acquired some right or 
title to the land within such an area, this does not mean that the 
Federal Government is without power to. carry out the functions and 
the duties assigned to it under the Constitution and statutes of 
the United States. Article IV, Section 3, Ci. 2, of the United 
States. Constitution grants Congress authority: 

" . . . to . . , make all needful Rules and 
Regulations respecting the Territory or other 
Property belonging to the United States; . . . ." 

The United States Government has the right to use its real property 
in such a manner as it may deem necessary to carry out Federal func­
tions. Congress has specifically given the National Park Service 
authority to regulate the use of National parks, monuments and reser­
vations.^/ Moreover, the State's legislative jurisdiction, and the 
State's authority to enforce State and local lavs within such an area, 
are subject to the Federal supremacy clause of the United States 

8/ Id. at 11 
9/ Title 16, U.S.C., Sec. 1 



Constitution (Article VI, Clause 2) and State laws may not impair 
or prevent the Federal Government from carrying out its Federal 
functions.10/ 

II. FFPvSOh'S AUTHORIZED TO i-l'2'S. ARRESTS wlTiilli AREAS BEIFG /DNIKISTEHED 
BY THE KATIO.NAI. PARR SERVICE 

. A. Areas Where Federal Government Has Exclusive Legislative 
Jurisdiction 

Title 16, U.S.C., Section 10, entitled "Arrests by Employees of 
Park Service for violation of. laws and regulations" provides in 
part: 

"All persons employed in the Kr.clonal Park Service of 
the United States shall have authority to make arrests 
for the violation of the laws and regulations relating 
to the national forests and national parks, , . • ." 

Title 16, U.S.C., Section 10a, entitled "Arrests by employees for 
violation of regulations made under section 9a" provides: 

"The commissioners, superintendents, caretakers, officers, 
or guards of such national military parks, national parks, 
battlefield cites, national monuments, and miscellaneous 
memorials, or any of them, are authorized to make arrests 
for violations of any of the regulations prescribed, pur­
suant to section 92 of this title, and to bring Lhe 
offenders before the nearest commissioner, judge, or 
court of the- United States having jurisdiction in the 
premises. liarch 2, 1933, c. 180., I 2, 47 Stat. 1420." 

The Report of the. Interdepartmental Coavuittcu, suora at 109, states: 

"State and local police have no authority to enter an 
exclusive Federal area to make, investigations, or arrests, 
for crimes committed in such areas since Federal, not 
State, offenses are involved. Only Federal law enforce­
ment officials. such as representatives of the Federal 
Bureau of I:.'. •••:•".?....'-ci; a cud United Status licrsaals and 
their deputies would bo authorized to investigate-such 
offenses and make arrests in connection with them.. The 
policing of Federal exclusive jurisdiction areas must be 
accomplished by Federal personnel and an offer of a 
municipality to police a portion of a road on such an 
area could not be .irr e,;;cd by the Federal official in 
charge of the area, a: police protection by a municipality 

10/ Report of the Interdepartmental Ca: mitten, £u;.n;a at 11-12; Few Mexico 
State Came Commission \. VdV.l)., U 0 F.2:i LJ.97 (iith Cir. 1969). 



through such an area would be inconsistent with Federal 
exclusive jurisdiction." 

Therefore, as to those areas being administered by the National Park 
Service over which the United States has exclusive legislative juris­
diction, only Federal laws are applicable and only Federal lav; en­
forcement officials, such as representatives of the FBI or the 
U. S. Marshal and the Federal civilian employees of the National 
Fark Service have specific authority to make arrest for violation 
of Federal laws or regulations. 

H. Areas Where the Federal Government Has a Proprietary Interest 
Only ] 

In those' areas administered by the National Park Service in which 
the United States has only a proprietary interest in the land, the 
State and local laws extend throughout such areas and only the State 
end local law enforcement officials have specific authority to make 
arrests for violation of those laws. The United States Government 
may not prosecute for crimes committed under State laws. Moreover, 
Federal civilian employees who may be appointed as guards do not 
have police powers to arrest for violations of State laws, but 
possess only the powers of arrest normally possessed by any citizen, 
unless they have been deputized as a state or local police office.!]/ 

However, as to those areas being administered by the National Park 
Service in which the United States has a proprietary interest only, 
Federal law enforcement officials and Federal civilian employees 
of the National Pari: Service have specific authority to make arrests 
for a violation of Federal laws and regulations relating to the Federal 
function of administering such National Parks. 12/ 

C. Areas Where the Federal Government and the State Government 
Have Concurrent Jurisdiction .___ 

In those areas administered by the National Park Service where, the 
. United States Government and a State Government, each have concurrent 
criminal jurisdiction, both Federal laws and State laws are appli­
cable. Those persons specifically authorized to enforce Federal laws 
and regulations, and those persons specifically authorized to enforce 
state and local laws, may each enforce their respective laws, but 
neither has any specific authority to enforce the laws or regulations 
of the other. However, Federal civilian employees may be appointed 
as State or local police officers, and State or local police officers 

•may be deputized as Deputy U. S. Marshals, thereby obtaining 
specific authority to enforce the laws of the other government. 

11/ Report of the Interdepartmental Committee, supra at 114-115. 
12/ Title 16, U.S.C., Section 10 



Moreover, in the case of the Nation.il Park Service, it would seem 
that State or local police officers could be "employed in the 
National Park Service" and thereby obtain special authority to make 
arrests for violations of Federal laws and regulations which has 
been conferred upon all employees of the National Park Service under 
Title 16, U.S.C., Section 10. 

1). Authority of the General Services Administration to IPae Local 
Lev; Enforcement Agencies to Irotcct Federal Property 

Title A0, U.S.C., Section 318 and 318(b) authorizes the General 
Services Administration, upon the application of the head of any 
cgency, to utilize the facilities of State or local lav; enforcement 
agencies to protect property over which the United States has ac­
quired exclusive or concurrent legislative jurisdiction. The statute 
is not clear as to whether its provisions are applicable only to 
Federal property being administered by the General Services Adminis­
tration or to all property over which the United States has acquired 
exclusive or concurrent jurisdiction. Ue think the latter is the 
proper intent of the statute and that it would be so construed. 

II. AUTHORITY OF THE NATIONAL PARK SERVICE TO EMPLOY ADDITIONAL 
EMPLOYEES TO ENFORCE FEDERAL LAWS AND REGULATIONS DURING AN 
EMERGENCY LAW ENFORCEMENT PROBLEM 
• l—h •- — — . •' • • —I.. • — HI ••*— •——-!. »—, I •!•• —. • •—• • II .̂..l -II ..l—l - ...,— — I— !••• !• Ill • I ,—• — 

If the National Park Service finds that it needs to supplement the number 
of persons available to deal with an emergency lav; enforcement problem, 
such additional persons should be "employed in the National Fark Service" 
BO that they will be specifically authorized to make arrests for viola­
tion:? of the Federal laws and regulations under Title 16, U.S.C., s 10. 

V.'c believe that the National Park Service has authority to so employ ad­
ditional personnel to enforce the Federal laws and regulations during an 
emergency law enforcement problem. The general provisions of the statute 

. establishing the National Park Service in and of themselves appear to 
give the National Park Service broad authority to regulate the use of 
the areas under its administrative jurisdiction. Title 16,'U,S.C., 
Section 1, provides in part: 

" . . o The Service /National Park Service/ shall promote 
and regulate the use of t'rr:_?<:<.'• ara 1 areas knov:n as natienel 
parks, monuments, and reservations hereinafter, specified, 
. . . by such means and measures as conform to the funda­
mental purpose of the said parks, monuments, and reserva­
tions, which purpose is to conserve the scenery and the 
natural and historic objnets and the wild life therein 
and to provide for the enjoyment of the same in such 
manner and by such means-as wiil leave them unimpaired 
for the enjoyment of future generations." (Emphasis added) 

«6-
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In the cise of Now Mexico State Game CnuMssion V. Udall, 410 F.2d 
1197, 1200 (5tircir.":rj3)"," it was stated": 

"Clearly the Secretary has-broad authority to promote 
and regulate the national parks to conserve the scenery 
and wildlife therein 'in such manner and by such moans 
as will leave them unimpaired for the enjoyment of 
future generations,1 10 U.S.C., Sec. 1. Anything 
detrimental to this purpose if. detrimental to the 
park." v 

In our opinion, the broad authority conferred upon the National Park 
Service by this statute is sufficient to include authority to employ ad­
ditional employees on a temporary basis to render special services to 
deal with and relieve an emergency law enforcement problem within an 
area being administered by the National Park Service. 

IV. PXIi-OURSEMHirr'FOR L^N-FEDERAL PROPERTY DA2-IACED WHILE BEING USED TO 
RELIEVE AN EMERGENCY LAW ENVORCEMEkT PROBLEM ^_ 

Title 16, U.S.C., Section 17(f) entitled "Property of employee lost, 
damaged or destroyed while in use en official business; reimbursement 
of employee" provides: 

"The Secretary of the Interior in his administration 
of the Kational Park Service is -authorized to reimburse 
employees and other owners of horses, vehicles, and other 
^equipment lost, dny.amd., cr destroyed while in the 
custody of such employee or the Department of the 
Interior, unclcr authorization, contract, or loan for 
necessary fire fighting, trail, or other official 
business, such reimbursement to be made from any 
available funds in the appropriation to which the 

. hire of such equipment would be properly chargeable. 
May 26, 1930, c, 326, § 7, 66 State 362." (Emphasis 
added) 

This provision authorizes the National Park Service to reimburse indi­
viduals, a city, county or state, or other owners of equipment which was 
lost, damaged or destroyed while being used for official business (i.e., 
to relieve an emergency lew enforcement problem) under an "authorization, 
contract or loan," This would authorice reimbursement for( such matters 
as damage to vehicles, uniforms or other equipment which was brought 
into a National Park or Monument for the official purpose of being used 
to relieve an emergency law enforcement problem. 

V. COUTR/.a'1'AL AnRANGRi-Strr SUGGESTED FOR USE OF ADDITIONAL EMPLOYEES 
AND EQUIPMENT DlSUr.'G AN' P.tlEKCEiiC.y 

To assure that those persons rendering special services dealing with an 

emergency law enforcement situation arc decayed to be "employed in the 



National "vr ". f<u .v;-f" .-•;•••: i; i • r t their equipment: v;as lured for official 
bi.'j=i:;.cs and esc l:y the National lark Service, vc sujjr.cst that the 
national IY>r!-. Service enter into a contractual arrangement with Lho 
local or state law enforcement agencies setting forth generally the 
cpaci ?.l servicer- and eq,v..p;,icnf. which should be provided in the case 
of an emergency lav/ en force inner problem and the procedures for ob­
taining such arslr.t.-'uccr "white any cuch contract would have to be 
-piite tenrro i. i.-. i i:s terns, nevery he less, by reducing such an arrange­
r-ant to writing, it v.euid assist both partiesiin understanding the 
pvnb.l'.-.ms tnat rr.ignc arise under such an arrangement and enable the 
parties to come co an r.grccaole arrangement for dealing with such 
problems.. 

\?t >»o-? A r c v . v r i r . T T v t - ^ • nv*i Tr^-CAvr-v Y V*.TC 
V i f ^ i ! ' „ " ' . . - . i l l • • . ••*','/••«••*;'» ..f V. *• •_" 1 1 " ' - - - - i iil.'l 

The organised .State. Militia or the State National Gu.ax-d constitute the: 
military J.C.,.» ;. of c State, *n most states, the statutes specifically 
provide thee in the event of a. riot, breach of the peace, or other 
emergency sir.', wit ion. or imminent danger thereof, the Governors of the 
•States -have the power l.o order the ODC of the State Militia as ad­
ditional police power to maintain lav and order and to protect life 
1V.ii1 property."I"!/ I-'cr example, Section 399.065(1) of the Oregon Revised 
Statutes provider, in part: 

"399,065 Ordering Organised Militia, into Active State 
Service; Mar tic I Lav;. (1) Tht; Gove_rr:or shell have, the 
7i2;il?i.: '̂ n C A S R °1 invasion, disaster, insurrection, 
riot i hTSPS^LJ^-'-hJ-LSlL-J^-.> 9~ î -tincrit danger tj\crc c£, 
to order rnto active service of the state for such 
period, to such extent and in such manner as he may 
deem necessary all or any part of the organised 
isilitrc. . . . ." (Emphasis added) 

k'he/u the o-ganir.ed militia is used to maintain law and order, the 
Governor nay also declare the county or city in which the. troops are 
ccrvj.!-.» uo be under tr.arsacl lav/, if in the judgment of the Governor 
the ..vaiv.t..-nance of lav/ and. order will thereby be promoted. 14/ The 
members of the State Militia while being used for such purposes are 
lav enforcement officials of the State. It has been held that until 
a State Militia, unit h..« brer, ordered into active Federal Service, the 
members the?;.', of re: A in .: component part of the. State Militia ana not 
the Federal Armed F o r e s , and hence, they arc not Federal employees. 
3?. tf; !•.•?£ v* Ui'"i ted Stares, 101 F.Supp. 919. (V.'.O. South Carolina, 
195?.), Therefore, a state Militia under the direction of a Governor 
would only have authority to enforce State lavs within areas where the 
Federal Cover axon r. possessed concurrent or proprietary jurisdiction 

13/ Mcshii.pr.im, T.C.V 3s.05".010; Idaho, Idaho Code 46-601; Oregon, 
"*: c?,r. 3'.;?.o65, 
U\J Nar.hir.frfou, rV'.M .VI. 03,050; Idaho, Idaho Code 46.603; Oregon 

n: •- ••.••>.•! (,(,y -~.\ 
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and would h'.v.-: ro .-."-.Lh.-ri ':•/ to enforce Federal laws within such an a rea . 
Similar ly, a S la te Mil?t in would have no author i ty within an area under 
the exclusive l e g i s l a t i v e j u r i s d i c t i o n of the Federal Government. 

To obtain the as s i s t ance cf a' S ta te Mi l i t i a , a request should be made 
to the Governor, cf the S ta t e with a complete explanation as to the need 
to use the. M i l i t i a to maintain law and order . 

VII- u"SF. OF uTIJ.Tr.D STATES AhMi-h: FO'.lC!;? TO Fh'FOUCE LAW 

A State M i l i t i a may be ca l l ed in to Federal Service and become a par t 
of the Federal Armed Forces . T i t l e 10, U.S.C., 3500, e n t i t l e d "Army 
National Guard in Federal Serv ice : Call" provides as follows: 

" ,. . • Whenever . . . 

'•(1) the United States, or. any of the Territories, 
Commonwealthe, or possessions, is invaded or is in 
danger of invasion by a foreign nation; 

"(2) there is a rebellion or danger of a rebellion 
' against the authority cf the Government cf the United 
States, cr 

"(3) the President is unable with Lbe regular forces to 
execute the laws' of the United States; the President 
may call into Federal service members and units of the 
Army National Guard of any State or. Territory, Puerto 
Pace, the Canal Zona, or the District of Columbia in 
such numbers as he considers necessary to repel the 
invasion, suppress the rebellion, or execute those. 
laws. Orders for these purposes shall be issued 
through the governors of the Stater.. the Territories, 
Puerto Uico, and the Canal Zone, and, in the District 
of Columbia, through Lhe commanding general of the 
National Guard of the District of Columbia. Aug. 10, 
1956, c, 1041, 70A Stat. 195.,: 

A State Militia upon being ordered into Federal service or the Armed 
Forces of the United States would have authority to enforce Federal laws 
and regulations within r.u a m where, SIT.!.' lews are. applicable. 

To obtain the assistance of the Armed Forces of the United States, in­
cluding the icdera.lir.ation of a State Militia, a request should be 
made to the United States Attorney for the area in which such special 
law en for cca.cn t. assistance is needed and a full and complete explana­
tion of the need to use such Federal Armed Forces to maintain law and 
order should, be given, The U. S. Attorney's Office will contact the 
Justice Department in Washington, D. C., who in turn will request the 

»f;.. 
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President to provide ouch assistance. Such requests should be co­
ordinated through this office. 

VJe. have attached as an appendix to this memorandum, a summary of the 
types of Federal jurisdiction which arc applicable to the various 
areas being administered by the National Park Service in the Pacific 
Northwest Region, excluding Alaska. 

Tor the Regional Solicitor 

C. Richard Kcely 
Assistant Regional Solicitor 
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