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LAW _ENFORCEMENT AND CIVIL LIABILITY

I. INTRODUCTION

The purpose of this text is to acquaint officers
and administrators of law enforcement agencies with the
nature of civil liability, its hazard and potential
personal economic disaster. It discusses the bases for
liability, incidents which generate liability, explores
ways of protecting the officer, and offers suggestions
as to positive steps that might be taken to relieve
law enforcement officers of some of the pressure of
potential civil liability.

For several years police administrators have
expressed concern that the number of civil suits alleging
police misconduct have dramatically increased. Until
recently, no statistics were available to confirm that
suspicion. As a result, the International Association
of Chiefs of Police (IACP) undertook a survey of police
misconduct litigation during the period from 1967 through
1971. The survey was supported by the Americans for
Effective Law Enforcement, Inc. (AELE) of Evanston,
Illinois, who also published the results of the survey
in a special report in 1974, captioned "Survey of Police
Misconduct Litigation, 1967-1971." It was reported that
chances were at least one in 34 that any individual
officer was sued during any of the five years surveyed.,
The 1971 total represented a 446 percent increase over
1967, It was further reported that while some
catastrophic losses were in six figures, the majority
of plaintiff verdicts were nominal, and the average loss
was approximately three thousand dollars.

The growing importance of this subject is readily
apparent when considered in light of the dramatic in-
crease in the number and type of suits involving law
enforcement officers. The police administrator must
be aware of his own potential liability. Due to
increased financial responsibility, the modern officer,
both individually and as the representative of his
employing agency, has become a prime target for suit be-
cause now, besides winning a judgment, there is also a
good chance of collection.
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No attempt was made to tailor the discussion
so as to state precisely the current law in each of the
States and their subdivisions. Obviously that task
would require much more time and space than is avail-
able here., Court decisions which illustrate certain
points; samplings of pertinent state legislation; and
significant programs of protection against liability
are cited to provide an overall view,

II. BASES FOR LIABILITY

Law is divided into two parts: the criminal
law and the civil law., The police officer generally
is more familiar with the criminal law. He deals with
it daily. The principles of civil law, however, may
not be so familiar. He deals with it far less frequently.
It may be useful, therefore, to begin by comparing
the familiar framework of criminal procedure with that upon
which civil liability depends.

A, Crime and Tort - Distinguished

A crime is a public injury, an offense against
the state, punishable by fine or imprisonment. It is a
violation of duty which one owes the whole community and
can be punished only by the state. The remedy for a
breach of such duty is punishment whether by imprisonment
and/or fine.

A tort is a private injury for which the injured
party may sue in a civil action. Such action may bring
about liability which may lead to an award of money damages.,
It encompasses most personal injury litigation. The
injured party initiates the suit and is called the
plaintiff, The person sued is called the defendant and
is often referred to as the tort feasor.

Originally all crimes were torts. An injured
party sought his own remedy. The result was feuding
and fighting which cost much in lives and property.
The peace and dignity of the community was affected.
Gradually the custom of private vengeance was replaced
with the concept of criminal law, that is, the community
as a whole is injured when one of its members is injured.
Thus, the right to act against a wrongdoer was granted
the state as representative of the people.



Such a concept obviously did not replace the
right of private redress. Thus, a single act may be both
a crime and a tort., For example, if A, in an unprovoked
attack injures B, the state will attempt to punisia A in
a criminal action, by sending him to prison or fining
him or both. The burden of proof is for the state to
establish the elements of the crime beyond a reasonable
doubt. The Defendant may appeal a verdict against
him; however, the state has almost no right of appeal.

On the other hand, B, the victim, may sue A for
money damages in a civil action for the personal injury
he suffered. The gist of his complaint is that A has
failed to carry out his duty to B to act reasonably
and prudently and this failure has resulted in B's
injury. In law, this legal wrong is called a tort.

B must prove his claim by the preponderance of the
evidence., This simply means that B has the burden of
proof and must put on enough evidence to tip the scales
in his favor. In a civil suit, discovery is more liberal
than in criminal trials. Both parties have greater access
to the evidence relied on by the other party. While
discovery is a growing trend in criminal trials it is

not as comprehensive as the interrogatories, depositions
and pretrial disclosures in civil trials. Another
important distinction is that in a civil action either
party may appeal.

A's unprovoked attack on B therefore was a crime
against the state and a tort against B. To summarize,
they can be distinguished in two ways: (1) Who
initiates the action? 1In the case of a crime it is
always brought in the name of the state, the people,
the commonwealth, etc., and for a tort in the name
of the party injured; (2) What is the remedy sought? For a
crime the state seeks to punish the wrongdoer and for
a tort the plaintiff seeks money damages.,

B. Categories of Torts

There are, generally, three categories of torts
which cover most of the suits against law enforcement
officers. They are, negligence; intentional torts; and
constitutional torts.

- 8 -



1. Negligence

Probably the most widely recognized duty
of a law enforcement officer is that of requiring
him to avoid negligence in his work. Our society
imposes a duty upon individuals to conduct their
affairs in a manner which will avoid subjecting
others to an unreasonable risk of harm. This, of
course, applies to law enforcement officers. If
his conduct creates a danger recognizable as such
by a reasonable officer in like circumstances, he
will be held accountable to others injured as a
proximate result of his conduct and who have not
contributed to their own harm. These general
principles are well-known concepts in the law of
negligence.

It means that actions taken by officers in
apprehending criminals must not create an unreason-
able risk of injury or death to innocent persons.
The creation of risk is not in and of itself, negligence
however, the law does require a reasonable assessment
of harm's likelihood, and regards as negligent
any act which creates a risk of such magnitude
as to outweigh the utility of the act itself.
See Restatement (Second), Torts, Sec. 291,

Under the civil court system, if the police
officer owed no duty to the complainant, he will
not be penalized even if the plaintiff in fact
suffered some injury. An officer will be liable
only where it is shown that (1) he was obliged
to do or refrain from doing something and (2) the
plaintiff was damages because of the officer's
failure to comply with this obligation or duty.

2. Intentional Torts

In negligence suits a defendant will not be
liable unless he foresaw, or should have anticipated,
that his acts or omission would result in injury
to another. Another category of torts are termed
intentional torts. The doctrine of fault is
integral to both. An intentional tort, however,
is the voluntary doing of an act which to a
substantial certainty will injure another. It
does not have to be negligently done to be

-4 -



actionable, Examples of such torts are Assault
and Battery; False Arrest and False Imprisonment
cases; Malicious Prosecution and Abuse of Process
cases,

3. Constitutional Torts -
Title 42 United States Code, Sec. 1983

The duty to recognize and uphold the Consti-
tutional rights, privileges and immunities of
others is imposed on law enforcement officers by
statute and violations of these guarantees may
subject the officers to civil suit. Civil suit
arising out of an alleged violation of a constitu-
tional right are suits brought under Title 42
U.S.C. 1983 and are filed in Federal Court. They
are often referred to as 1983 suits.

C. Burden Faced by Officer

To illustrate the officer's potential exposure
to liability, lets compare his position to that of an ordinary
citizen. Suppose citizen A in an unprovoked attack,
assaults B. What happens to A? (1) A may be arrested
and charged by the state for a crime; (2) A may be sued
by B for money damages for personal injury. Now
suppose A is a law enforcement officer, what happens to
him? (1) A may be charged by the state for a crime;
(2) A may be sued in state court by B for Assault and
Battery for money damages; (3) A may be charged in Federal
Court, for Civil Rights Violations - Criminal - Title 18
U.S.C. 241; (4) A may be sued by B in Federal civil court
for depriving him of his constitutional rights - Title 42
U.S.C. 1983, and; (5) A may be subjected to internal
discipline by his employing agency. Thus, an officer of
the law has at least five areas of discipline to which
he is exposed, compared to only two for a citizen for
exactly the same act.
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III. WHO MAY BE SUED?

A, The State (Sovereign)

Every person who commits a tortious act may be
held personally liable in money damages for the wrong-
ful act. Instances in which one person acts on behalf of,
or under the direction of, another person, then both
the one who commits the tort, and the one for whom that
person acts, are equally liable. Thus, an employer has
the same degree of liability as the employee provided the
employee is working within the line and scope of his
employment., This is called in tort law the doctrine of

respondeat sugerior.l

1., Law Enforcement Officer as Agent or
Servant of the States

The one who performs the act for another is
known in legal terms as the agent, or servant, while
the one for whom the work is performed is known
as the principal or master., A police department
is an arm of Government, therefore, may be
considered as master or principal, while the officer
who is employed by the department, working on be-
half of and under the direction of that governmental
entity may be considered an agent or servant. A
lawsuit for money damages against a state agency
for something one of its employees has done or
failed to do is a lawsuit against the state itself.
Historically, the state (also called the sovereign)
could not be sued., The state as principal or master had
immunity.,

1. "Under the rule of respondeat superior, as ordinarily
understood, the master is held liable for the torts of his
servants committed within the course of their employment. In the
typical case the neglect is only that of the servant, the master
is himself without fault. But because the servant is engaged in
the master's work and is doing it in place of, or for, the master,
the act of the servant is regarded as the act of the master.
Responsibility devolves up through the relationship to the master
and the question of proximate cause of the injury relates only to
the act (or neglect) of the servant. Fernelius v, Pierce, 138 P2d
12 (Cal. 1943).




2, Sovereign Immunity

The general notion that a sovereign cannot be
sued by its subjects has ancient roots in English
jurisprudence as an outgrowth of the precept "the
king can do no wrong." While an acceptance of the
Crown's infallibility did not come across to
America, this derivative doctrine of the sovereign's
immunity from suits to which it has not consented
did. Strangely enough, however, our early courts offered
few reasons for continuing to enforce immunity,
and the doctrine enjoyed for years a virtually
unchallenged existence. Mr., Justice Holmes, a
notable proponent of sovereign immunity, declared
in a 1907 case for a unanimous Supreme Court
that "A sovereign is exempt from suit, not
because of any formal conception or obsolete theory,
but on the logical and practical ground that there
can be no legal right as against the authogity that
makes the law on which the right depends."

When the motivation for immunity was sought
to be explained, it was generally said to be the fear that
functions of Government would be crippled should
individuals be free to challenge in court the manner
in which those functions were performed. An 1868
Supreme Court decision found it "obvious that the
public service would be hindered, and the public safety
endangered, if the supreme authority could be
subjected to suit at the instance of every citizen..."4
Such justifications became less compelling as the
variety of activities undertaken by Government expanded
and produced an increasing number of wrongs which lay
remediless behind the cloak of sovereign immunity.
Relief was afforded many private claimants through
the rather unwieldy process of private bills in Congress,
the number of which grew steadily over the years.
Whether in response to the increasing burden on Congress
or to a growing awareness that Government tort liability
is often justified, more recent years have witnessed
the gradual demise of an unquestioned application of sov-
ereign immunity, and the growing trend of American law=-
makers and courts, both state and Federal, has been to
expand the concept of governmental responsibility.>

"...the principle has never been discussed or the reasons for it
given, but it has always been treated as an established doctrine)"
Uu.S, v. Lee, 106 U.,S. 196, 207 (1882),.

Kawannakoa v, Polyblank, 205 U,S, 349, 353 (1908).

The Siren, 74 U.S. 152 (1868),

See generally, Davis, Administrative Law Treatise, Sec. 25.17
(1970) Supp.)
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3. Waiver of Immunity

The move away from immunity and toward
responsibility has taken different forms., One
example is the approach taken by the United
States in the Federal Tort Claims Act. This act
set aside a large portion of the Government's
immunity for the tortious conduct of its employees,
and permitted the Federal courts to determine whether
private claimants have suffered redressable wrongs
at the hands of the Government. The act provided
that the,United States shall be liable, except for
punitive damages.

a. Discretionary-Ministerial Acts -distinguished

In waiving sovereign immunity Congress
distinguished between discretionary and
ministerial acts of the Government. Discre-
tionary acts are high-level policy and planning
decisions. In theory, the operation of the
Government depends upon its ability to make
decisions on the highest levels, which decisions
should be free of nuisance litigation. Ministerial
acts, however, are those day-to-day acts of the
Government which carry out the decisions made on
the discretionary level. The ministerial acts
which implement policy decisions are subject
to liability, while discretionary acts are
immune from suit.

b. Governmental-Proprietary Function-distinguished

In a similar fashion some states distinguish
state activities for purposes of waiving immunity
between governmental functions and proprietary
functions., The first--governmental functions--
include those functions which only the
Government can perform and which must continue to
be carried on without interruption for the govern-
mental process to continue on a daily basis, e.g.,

6. Title 28, United States Code, Sections 1346, 2671-2680

The provision in 28 USC 2680 (h) that the Government would
not accept liability for "any claim arising out of assault,
battery, false imprisonment, false arrest, malicious prosecution,
abuse of process, libel, slander, misrepresentation, deceit, or
interference with contract rights," was amended 3/16/74 (PL 93-253)
so that now the Government will now accept such claims.



the activities of the courts and the legislature.
The second aspect--proprietary functions--
includes those functions which the Government

may carry out and which may be better performed
by the Government than by private parties, but
which are not essential to the continuation of

the Government., These would include many of the
services for which the state and citizenry at one
time contracted with private parties, such as fire
department, utility and sanitation services.

Governmental functions are necessary for the
continued operation of the Government; therefore,
several jurisdictions which otherwise permit suits
against the state may prohibit suits against
itself which arise from its governmental operations.
On the other hand, the state, in performing
proprietary functions is often seen as more like a
private party than like a state government and,
therefore, the law may permit suits for torts
arising out of the proprietary functions.

4, Tort Claims Against the State

All but one state (Maryland) possess some kind of system
which permits them to assume liability for the
tortious acts of their agents and employees (although
in many states the amount they can pay is limited
by law or by the amount of liability insurance the
state carries).”’

a., Administrative remedies

Thirteen states have established administra-
tive remedies for handling claims against the
state. These usually consist of a Claims
Commission or a Board of Adjustment which review
claims against the state and make cash settle-
ment under the direction of legislative guidelines.
In five of the thirteen states the administrative
remedy is merely a first step which must be
taken in order to have a claim against the state
heard by the courts. In these states the administra-
tive board reviews the claim and can usually settle

7. "Liability in Correctional Volunteer Programs--Planning
for Potential Problems" The National Volunteer Parole Aide
Program, a project of the American Bar Association, p.3, also
Appendix I.
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claims for less than an amount set by the
legislature., If the board's decision is
not accepted the claim may be taken to court.

b. Judicial remedies

Twenty-six states specify judicial remedies
for claims against the state. Fourteen require
the states consent to the suit while twelve
have abolished sovereign immunity in whole and
therefore permit the state to be sued in the
same manner as a private citizen.

In six states the legislature must approve
the disbursement of funds whether the claim is
settled through the courts or through an adminis-
trative tribunal.

In only one states does the rule of sovereign

immunity still hold; in Maryland, state law
prohibits the state from consenting to a suit.

B. THE OFFICER

Obviously, the negligent officer is answerable for
the harm caused by his conduct. Generally, one who has been
injured and has “suffered a loss due to the acts of an officer
while acting within the scope of employment, may sue (1) the
officer, (2) the employer, or (3) both. In practice, the
legal tactic is to sue as many people as possible, There is
no deterrent to listing the officer, commander and department.
Those sued move for dismissal; if this motion is sustained, the
defendant is simply dropped from the suit. In practice, the
state is the one most likely sued because as employer, the
state is the one most likely to have money to pay damages and
juries are generally aware of this,

The law varies in each state as to whether the
state, having lost the case, may then sue the officer to
recover the judgment., In some states, the employer may

8. Charles E., Brohawn & Brothers, Inc, v. Board of Trustees of
Chesapeake College, 304 A,2d 819 (Md. 1973), immunity from suit
prevails.,
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