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o . - peply refer to:
| UNITED STATES D66 FEHA
DEPARTMENT OF THE INTERIOR. "

" " NATIONAL PARK SERVICE:

0 . * February 6,-1950 |

" Memorandum

ch% o Superintendent, Hgirrls{;bin }!at'ﬁ.oz;al Histor;igal Park

From:  [Heglonsl Divectér .

Subject: -Zenger I¢morial Research

. There is attached a ¢opy of Acting Chief Historian Porter's
memorandum of January 31. You will ses that the principal point madse
4s that Mr. Irving Cheslaw establish in his minuscript on Pster Zenger:
& definite tie-iri and relationship of the site of the old City Hall .

to the present Federal Hall Memorial site.

, I hops that you will be able to discuss this matbter with
Nr. Cheslay, and possiblywith Hr. James Tright Brown, before the

. Zenger study is published. I havs a copy of Mr. Brown's letter to you

of January 26, in which he quotes Dr. Frank L. Moti, Dean of School
of Journslish, University of Missourl, with respéct to the study. Ir,
Brown stites in that lebter that he is having the manuseript put into

| " = 1ittle hooklet. ' :

Regional Director

Attachment-1 - ’

Copy to: ‘ Director



-

o In roply rofer toi
o - UNITED STATES  pz6 vum
“.DEPARTMENT OF THE INTERIOR
-~ NATIONAL PARK SERVICE ’
WASHINGTON 25, D, C.

Januery 31, 1950

Kamo:a;ﬁtﬁ;

Tor Reglorsl Mreotor , Region One
Frons: ﬁcﬁiﬁg; Chiof Historian . 4
SubJoct: ch:%ér Lesorial Rqsé&mh

_ . We nave read with intcrest yowr serorandus of danvary 17
forwvarding calley proof of lre Irvine Choslaw's research on the

story of J, P. Zengzor which :us unlortoken as o prolininary o plaming
® Zonger bxnlbit for the Federal fall I'cmorial im Fow York City,

: . ¥r. Cheslar has produced an unususlly readable and ponetprate
ing plete of historical rescmroh which is certainly waluabla for its
intonded purpose. Je are vory glad algc thet he has surrestod poasible
rupoun freatzent of the subjeot but shall refrain frem cormenting on
those proposals at this $ims because they affect obther Divisions of
the Tashington Offica, particulerly the Fuseum Divieion.

: Az 1t is planned o publish Zrs Cheslaw's artiole, it is
suzgested that, if it is still possible et this late cate, the
conneotion belween the old City Hall and the preseut Federal Hall
Lezorial location be npde olear to the reader. It ia our understande
ing thet the Federal Lull Mevorial occuples the site of the nld City
Halls This is & fact whick mey not be gencrally known and it will

he greatly adventareous to the Servise if Ur. Cheslaw's srticle is

- Qeflinitely ticd in with Pederal Iall and the idontity of the two
sites established by reference to documentary sources.

=

o~y T TY :

pry oo or L BCREER IR
d.‘;. 2 Nt Y

Aoting Chilef Historian

In triplieate

-




I UNITED STATES
I DEPARTMENT OF THE lNTERlOR
' . NATIONAL PARK SERVICE '

~ February 8, 1950

: Shmrtndun ‘

To: Superintandcnt-, ¥orristomn National Histordcal Park

Fx;o‘m. . Regional Hietarian - ‘ i

Subjects Irving Chealaw's “John Peter Zenger w— A Historical Study"

At last I have had an oppoz-tunity to tead Irving Chaslau'
¥ John Peter Zenger —- 4 Historical Stud;," c:opies of which ware
forwarded with your mmrandun or Jansry 20. ~Ey
: On page 1, second paragraph i’rom the bet‘hom, next to theiw
Ilast line, T wonder if tho word “confldentially" should not be
"confidently L o

[y

In my opin.ton the study is well written, and w11 be very
meml in preparing & museum sxhidit plan. . This phase of the work
will require rather careful study of Cheslaw's mamuscript for the®
purpose of selecting incidents which can be used for dramatic interest
and gmphically portrayed by migeum techniques. . ,: )

, Of the seven dim-m anbjccbz suggested by Cheslaw in Ap-
pendix 1, I favor Nos., 2, 4, 5, and 6, I am doubtful if the others
are o;c auffic;l.mt importance to ricein ezpensin diorams treatment.

~ - ..  T.think seversl of f.hc quatatimi are excellent and cap., - 4
bs uesd.’ I would be inclined to carry the search for suitable™ v
quotsations much further than Cheslaw has done in his study. I think o

quotations on the freedom of the pﬁu ohy.be very effective, even

.. though théy have no direet bearing on the" Zenger cna ltself.

' Reglonsl Historian

Copy to: Director ..
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o ON 9BY 24, 3 :
PHE ER ZENGER- A,I'IISTORICAL ST;UDY—BY
{ G. CHESLAW. i ,

e INTRODUC’HGN o
R D Th story of Joh.n ‘Peter Zenger isnot the account of a lone ~
crusader or eriti¢; a Don ‘Quixotfe or a~’1‘horeau, it is the story of ¢
“a group of intelligent mén working t Ather to- prateaf the- abuses
and. caprices of an ignorant.and arbitr tical léader.: Tt is -
. -an episade which takes on historieal ‘pi‘éporhons because it wag-
" “not confined to-irksome problems -of economic. self<interest,. If -
" would not be difficult. to: demonstrate that econoniie motivations |
~operative -thronghout the founr-year stmggle within “the
ce of -New_ York from. :[7 to 1736, but since materialistic -

S party ttle. consistently moved o “level of . politieal
: ge s: the “purpose-of- sneiai -0 anizatxon, the - relationship |,
" Pbetweeb! the populace and its: 1eadership, the rights-of the individ-
‘ual, the-délicate balance between- the legislature and the executive:
i and the lexecutive and the eourts.. mne-who will take the time:| . = -
oy N T to read [the yellowing pages: ‘of the New York Weekly Journal @ -
o L T " will rapidly. recognize “the- fpmulaﬁon -of ideas which have a '+ - .
L . familiar[ democratie-ring, and he will -be obliged- to ‘agree that °
. ‘men- who articulated such- notions were- constructing a: politieal |-
< theory from which they could not-retreat without disgraee. Bven -
if ‘there had beeén no:prosecution dnd trial; Zenger's papér would ;-
-mérit the attention of historians looking for-democratic Jinfluences b
n.the pre-Revolutionary peried.” That there was also a trial in

“which the defense made s} elogyent plea for freedom of thie press ;
“and anticipated the modern-laws of ‘libel.-by three-qréartprs ‘of &
‘century| definitely- establishes thi Ocalized incxdei; as a. mile-
_j‘stpne..ﬁ Amerman ‘repubhcan ﬁzmm:imx. b _;-

- Ne _*York Gityin the 17 ﬁwas not xet the ?busiest, richest.,
o ‘city:on the ‘Atlantic Gpash Of the northem cities, it 'was
. amaller angd- less eonseqnen ) _thngoston ‘or. Philadelphia. The .
1781 622 people, whites -and: Negroes;
were h _‘ghere. Six years la er-the total was 10,664. Most of
-the resi ents were situated South of Wall Street;'and the present
i : Park ‘was' generally the northernmost part of
wards, and on-Long Island, the nature lover found .-
ds-and fa mughmadsandvﬁlﬁgame., E
J Peter Zenger, Who had-a-little print shop- on- Smith _
“conducted -2 struggling business; had: come to-the
| with the thousands of Palatine- Germans ‘whose migra-
o "expedited by Queen Anne’s-project -for promoting: thef :
“naval s res industry inthe colpnies. It is impossible tp determine:,
the -exaet town or:hamilet from whick the Zenger fapily origi-"-
- nated; by Zenger's'own Wm'd e cat ‘betraced only to the “Upper-
Pa]a"teonfhe“ﬂhme. “Thig texsii ‘would. appear to: be .self-- = .
R ¢ complicatesanyattempt to pin-him down, be~~
A *cau.se the Upper Palatinate was the province immediately to- the,
' LTl RERT ’ __east of a line drawn between Baireuth and Nuremherg and slightly‘ .
south of the source-of the Main River. A glance at a map’ reveals; -
that. 'is- more: than, gagundredmﬂes from. the Rhine: which "
flows rorthwards from le to ihe Netlierlands. Also it is im-~ -~
B possibl to learn anything about-the Zenger family’s voyage to
" éxcept by identifying them with the Palatinates as a'
nd assuming that they followed the general course and = 2. | |
- the hardships described by Walter Kaxttle ni his met.icu— o
*_ lous story ‘of that movement: : *- i : _ ‘:;-

of Louis XIV, which carried Soldiers ‘and equipment back and
forth gver the fertile area.. -On. top_of . this, the -petty princes, .
$ to emulate the grandeﬁr ‘of Versdilles, levied higher taxes. -
] subjects, and the winter of 1708-9, rava&ngly cold, Taid| "
" - waste to.the crops of Western-BEyrope. At'a time when the olderJ
folks were hungry for land, and the younger people were anxmus[ S

. for adventure, the agents of colonial American. proprietors were,

o %gal?d) ly- advertxsmg the advantages of settlement* the New ‘
~ or =
Y+ Kuittle states thaft f.he tnp’ down the* Rhme to. Holkmd at.ook

RS n_‘ - four ta &iX weeks,” and;éhat it was-beset -with delays a.ndinemr-x :
* -~ ...~ veniences. - Ratterdam and Anisterdam ‘were ‘the main “assembly’. ..
7 - “pointg from which’ the. Palatings were garried to London. Inihe

. summer of -1709, :approximately - thirtéen thousand’ arrived in

St d and‘éncamped a.round Ipndon. Iniha,lly, they were made

spre
ly made fdr fricﬁon. }When it. was demded to send the
=« to the eolonies, they. ],were»,loaded -onto vessels, many of - -
which simply -floated up and /down”the channel. for six- months:
before moving ‘out to high wa, mdimWard America. The eon-
- “ditions .aboard: the. slnp were*unirﬁag‘i:nably difficult, ‘and .un-
T y similar to the infamous-“middle passage’; people were-
i closel packer! some_below deck ould not get fresh air or suns:
“ light, the ships were ravaged bya fever which hes been identified:
.--a8.typhus.* When the vessels approached New York, their drrival .
- was- protested against by the City Council, and they wereé landed:
‘—oni\l ten’s,” now. ‘Goyernors; gsland. Governor. Hunter reported -
that 470-died .en route and. ¢ ur(ing' the first month in the praVince. e
o ether yqung Zenger‘ father was ‘one of ‘those who B
T -ou the way-over i8 impowble to state; the only related Y
-iwhich is. certain is that tlie contemporary documents‘all refer to S
7 his"83fyear-old mother as ‘8 widow.”. John ‘Peter was 13 years.of - L
- age-at this time; he had-a snﬁter, Anna Catherine, 10 years. old,

- - and a) brother, Johannes,.7 . It. was reasonable that
. ~ . -mother should have geized the ﬂ:umty to indenture her ol
-~ 2 7.son-he would- have the' o 1 to: learn n trade and she -
 » . would/lighten her burden.- Wi B or&was theonly p;lnter

S in: the/ provinee-of New. ‘York'and enjoyed the ‘monopoly ‘of goy--
ent printing.- Probably tpe ‘boy made a presentable axtd in-
teli{g t appearance or it is hardly likely that he would ‘have. beegx .
'chosen to live and work with a man-whose trade requifed ‘con-
siderably more-ghility-than mere manual labor. Undér the terms
of ‘the indenture, dated Oct..26, 1710, “Bradford agreed to keep
the youth for: eight years, until-he-was 21, and to- provide him
with food, clothes and. ,,xodgiug. 'Nothing 'is- known- about the
way he wastrea&ed g‘hiéperiodofsemce “but since Zenger
ve I 8 “retumedtoworkwithBra.dford

“i ‘ - IS
] a.king”allowance fér h&a indentured peﬁ ca.lculatmg tha
e X » S ft- Bradford toward’the end 6f 1718, Zenger -drops ont ‘of
AR A cal vecord until the g 'of 1720, ‘when heé successfully ‘
Lol e tioned “the . Maryland Leg‘lﬂature for the, right to print the -,
- lawsr of -the counties, the assembly and the’ records of the pro- LT
vineig scourt.’ F'a‘r ‘this’ ‘work he was.to: Feeeive T00 -po £
cco-per body, It is likely that he nametharyIandp . i :
) advi : of Andrew Bradford, son of his former master-and himself .. -
* a>printer in: Philadelphia; for young Bradford khew thata.pnntér
_was: needed - there. Zenger ust have -been: pleased - with- his
‘arrangement in- Maryland, for about the time he was: given the::
ober laws for :printing’ he applied for-naturalization and the
- “act was sealed Oct: 27, 1720." Justtenyea;rsandadayfromthe
. - time he began his- eareer,\lower than @ pmntgr’s devil, he found :
'-'hxmself the aceredited printer for an. entxre province and a free
,citlzem with alIthe1egal perquisites. R IR
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- 2-ZENGER ~
. Zenger's career in Marylanfis an enigma for anyone attempt- -
ing to reconstruct his story. Since no one has been able to find ‘
any imprints bearing his name, it is impossible to guesss what ,
printing he was doing besides the official work, and how much of = |
it Also, the Naturalization Act lists him “of Kent County,” which

was an agricultural neighborhood, some distance from Annapolis, - - >

the provincial capital, Why did he settle in a spot so far removed -
from the logical center of business activity where one expects to -
?-To add to the confusion, there is no mention of

e Kent County court records, in the provincial Land
in the books of St. Paul’s Parsh in Chestertown, the
- 'i'o complete the collection of negative facts, there . -

“county seat.
would seem |there must have been one because when he signed -

the rolls for his marriage to Anna Catherine Maulin, in .New - -
York, in August of 1722, ne indicated that he was a widower® - i

Zenger married Anna Maulin on September 11, 1722; he was

_is no record of a marriage during his Maryland days, though it- .. : -

T

L

“twenty-five years old, and so was she, Shé had come to the prov- '~ -

ince about the same time .as Zenger, the daughter of a widow

and one of four sisters.* How long they had known each other S

is impossible to say; since it appears that this was his-second

E marriage, one dares not assume that they were childhood sweet-

hearts. In the second year of their marriage, their first son;, Jo-
hannes, was born.? Their next two- boys, Peter and Nicholas,
came at two year intervals, and in 1731 and 1733, they had two
more, Evert and Frederick.’® Less than a year after this mar-
riage, Zenger must have made up his mind to remain in New ..
York, and on July 6, 1723, he was approved, along with twenty-
seven others, by Governor William Burnet for naturalizationt
Nothing can be said about the way Zenger earned his living

during the-firgt three years of-his marriage. In 1725, he reap- .

- - pears, apparently in partnership with his friend William Brad--

. ford, for together they published a lengthy tract in Dutch, deal-
ing with an internal dispute in the New Jerséy Dutch Reformed

= Congregation, Possibly this partnership was formed only for this -

- particular job, since Zenger knew Dutch and Bradford had the -
-press, and it does not appear that the relationship survived be-
yond this., The next year; 1726; Zenger was in business for him-

‘Self, and he printed many of the tracts prépared by the various -

disputants in| the drawn-out controversy proveked by Theodore’

Frelinghuysen.’s  Zengeér must have ‘been noncommittal on the -
involved doctrinal questions, or on the side of the conservatives,
for the next ,.when Governor: Burnet presented the Garden

-~ Street Church with an organ, Zenger was made the “blower.” The -
Consistory also arranged that he should He taught to play the
instrument in case the regular organist would be indisposed or
impelled to resign.  -Five years later he appears to be the regular
organist, enjoying token compensation for his services® =

The year|betore Cosby came f{o the province of New York
and provoked the political quarrels which aided Zenger’'s business,
the printer must have been in difficult financial straits. He had
been chosen collector of sundry taxes imthe city, but was pre-
vented from carrying out his responsibility at the propert time.

In an attempt {o get out of a debt which resulted from this de- :
linquency, he petitioned the Assembly for the opportunity to do-
. Some public printing, but with' no results,? - - ’ C,

Governor William Cosby’s arrival in the province precipitated « !

political agitation, the likes of which had not been experienced '

since Leisler's Rebellion. He was a' strong-willed man and a

t to his more moderate predeeessor, Montgomerie.

marked contrast t " -
Cosby’s rept?t?j:ion suffered, too, as a result of -his arbitrary and - |

" dishonest attempt to build up a fortune while commander in chief

-~ . of the garrison at Minorea:8 He had attempted to confiscate the -

property of a Catalan merchant, claiming that the latter possessed .
enemy supplies at a tifhe when England was not. yet at war with

Spain, and it was learned that some of these supplies were shipped ~ - -

to Italy for resale as if they belonged to Cosby. Subsequent liti- . -
gation forced
and Cadwallader Colden, the Surveyor-General of the Province:
and member'of the Council at the time, stated flatly that Cosby -

. was given the Governorship “to repair his fortunes.”* The ap-
pointment expedited, beyond doubt, through family conmec-
tions, for on his wife’s side he was related to the Earl of Halifax
and the Duke of Newcastle, - ‘ - .

_As soon as he stepped onto New York soil, landing August 1,

enced to antagonize the residents of all classes.

- The story is told- that thé¢ day after he arrived he ordered his

- coachman to whip a planter driving a loaded wagon with his wife
because that man would not get out of the way quickly enough.® '
Also, the gentrly who tame to pay their compliments were obliged
to wait a long|while before they could see him, and then he was
very pompous, treating them as though they were. conquered
Minorcan Spanidrds.” He had not been in the province a month

when the Asseg;ly began to protest the Governor’s sitting with

the Council in a legislative capacity. It ‘was maintained that this

- was an encroachment on the separate powers, and when hills were -

. brought to the higher legislative body they were delivered to the
-lower end of the table, with the request for concurrnce, rather
than to the upper end.where the Governor was seated.? - Actu-
ally, the practice of the Governor’'s presiding over the Legislative

~ Council was a long-standing. custom, but protests -during Cosby’s . -

administration finally brought clear instructions from the Lords -
of Trade thaf thig procedure was to ceage®- - - -

; ically; the New Yorkers were e ,
ie” British mercantilist; system which demanded. -
s simultancously provide raw. materials and a.

and ramifi-

Economi
~ framework of
" that the- coloni
* market for British ‘manufactires. The ¢omplications
cations need not be, reviewed here; it suffices
Cosby came to the colony determined it would fulfill its function . - -
in the mercan machinery® He was- bent on reviving the
vigorous collection of quit-rents; an issue about which colonials
were hypersensitive, Also his early dbservations to the Lords -
of Trade, testifying that the inhabitants of the province were lazy

- and inactive and only manufacturing what was necessary for their
own consumption, did nothing to endear him to the populace.

Aside from these comfsaratively -trivial stupidities, Cosby . -
committed several serioys blunders in his official capacity which - :
contributed to the crystallization of an opposition party..First, he -
maintained that his arrival was actyally delayed because he had
been actively exerting his influence in London to defeat the Mo- ..
lasses Act which' was being prepared for'the benefit of the British - .~

" West Indian. sugar planters and the detriment of the northern
mainland colonies., When the Assembly votéd Cosby a gift of £750
in gratitude for this tenuous claim, he was infuriated by their -
frugality and-let his feelings be known; they humbly voted him -
another £250.% His action was a bold violation of specific instruc- _

" tions which forbad the acceptance of such gifts from the Assem- -
bly; such prohibitions” were part: of thé-regular instructions to

_ the governors on, the theory that it made them susceptible to brib-
;. ery. Three months affer his arrival, when the secretary of the -
) sby leaped tothe opportunity to nominate his - .- -

“Jerseys died, o . t] portun

_son-“Billy” to that £450 per year post. In addition to the assist-
ance this would render to the-family. finances) Coshy wanted the

1 use it would give him the power which he felt -

was necessary ‘to check the spreading Bostonian spirit.”? . -

o, - R n . L

- 7 |
. ' - .

L

by to pay £10,000 damages for this misconduct, R

» expected to fit into the - - - .-

ces to point out that - - -
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g Bostoatan spirit to which he Was referring wa
in the broadsides which tarted to come off of thé Zenga-pm
about the time f cosb - arrival"‘ they indicate clearly that the

applied to-early eighteenth c;e 1¥t.ing to' o
ph;stoﬁealévideneearound j,,‘egles. Itiswe
~/that since the Glorious Revolution-o % “and ‘the writings of
- ~John Locke-in its defense, the phil y-of the social compact-
" had made its way to the colonies at tﬂ ‘same time ‘that provineial -
vernments wi eonﬁngundermo rigorous ‘coptrol of the
wi._The col nists -were not parﬁcularly dissatisfied with their
1s_per - se, but they were increasingly anxious' to~
iy ‘%E’“’mm““jﬁm Telationstip roward, fis
] mbly . te enjoy. a ons
nid his Couneil -if-some. ‘megsure: comparable to: Ahat
Cnmmonsandthe : Understanding this, .
the pleas for =
@nnually or at
Boa.sﬁn

o should be mdep
‘of chancery: sh
parg?na;sents »sn& assemblies ar ] 00
peo -Cosby's: grebd led ‘him to ewhieh‘seboﬁa ehain‘
n which wis:heard in London culmfnated in the Zenger.

t;trialwhere he_etwithmexpeceed efcat. - Kip Van Dom,

‘ ~ prospero 1ant ‘and ‘eldest member of the Council, had ™'
menactin ‘head of the New Yorkr FOVEIrnme nt ﬁetween thetime 5
wof. Montgome rie's death and ind 0t
- “voted that he honlé receiv
Governor -for 1

" the money..  As jif this*demonswation, g £a1 “had no
* to damage his | publi¢ relations. {n fme -province, h
- defied public -opinion by- ﬂngipg the‘ Aj L -
~ Court of the province and demandin;

- equity side of eexchequer" gi chegr}x;ri" 3 ed th:im# m

- ‘'was a sore-issy emong :
set up without the consent
cireumvented tr y-jury.3 -
“ander and’ leiiam Smth, two'of the beSt lawyers?in,the proyince;
to defend him, and they prepare& to deny the: iction of the
‘Supreme’ Court in’ this case. The, Chief Justice of the Supreme-
Court when thel case came ‘before it was Lewis Morrls, who was.
-also- the Senior-member ‘of. the New JvJersey ‘Council and had:
-presided over' that . nmént ‘in-the interim  bejween Mont~

. cinte. ~ ey and Philjpse, did_not -~
aeeept this ent Morns left . ﬁ:g bench -and -refuséd to -

A paniclpate with ther in:the’ hearmgs -~ Cosby demanded-that - -
o furnish 'him with a ?u tHe statement ‘read by the -~ =
of the court's jnnsdic--r o

Chiei Justice ‘fn cotirt -on"the.
thhnsend itmhiminwntmg,Morﬁs@skedZeug -
robably 50°Other - eopies -could -be distributed: to -

7 In substance, 'that the King-cannot
-erect a court f eXchetmer mthout ;Parliament’s ‘assent - -and
.King, can’ hardly. “give such- power to ‘a sub-
" ordinate® Adding that one court ‘calwot §it in King's Bench; -
.- Common Pleas, and Exchequéry that in “England there are sep-

arate courts for each -of -thiese ctions, he summatm

Cosby’s antlpa y -toward him and denied:that he had.been in "

- the G0vernors presence long enough to have been as rude as

) ;| Within two-weeks, Cosby wrote to: Newcastle;
‘his troubles’ and partaeularly Morris’s obstructipnist
ha,vior. i-He|did-not stop with aceusations of partiality, but
ted that- Mo “drank-in y and kept irregular court
' venienced many people see rgshtigaﬂ’on. “The
decided 16 rsmave Mo and: he hoped

: agust, 1233 Motris foumf» ad -

Chfef Justi theindependent action.: of Cosby, and that young
James De Lanﬁey ‘barely -thirty years; of age,. had been -raised -
to his place.. - Morris medip.tely wrote to. the Lords -

> "of Trade protesting- this -arbitrary act, maintaining that' the
“exeréise.of justice'in the uolony ‘was. jeopardized, and reviewing - -

 his long record of public service.® ~In this samieletter he turned . -
f‘“"“"’musm ﬁfm”‘ﬁfmm“&’mﬁ‘;gw&ﬁmof o e G
- even aceusing e o
" -friends-on-the condition thaf 5 te-third of hese be tumedpgsvet 40 -

- him in personal -title g_tftaiﬁf-;-iz . -

_8b easﬂy as he yvould
1733, an eIeeti

pmitl
{ appointment by 3
wassetnpasﬁhepohipgﬂace,andbéfmthegmﬁngbegan
-there” were -pom emonstiations by the-
: P When ‘the first<tally was concl
1is had a: wide msjorit;y, someene\ﬂemanded a
dividuals Sheriff -Cooper, jnst:,appointed by

been aoceptable in- the~ K
‘ the same prqcess throughout ‘the“balance of -+
: --denied Y to- thirty-sevén (inakers “who .
were ~going to cast_for Morr qu -Quakers -w. 1o preferred -
'Forster were. ¢ rchallenged andﬂtéyﬁete a'ble to vote without. -

7 presenting evidgm

-~ affirmations%’ | In
/ election, Tece
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Seven day§ later, the first number of the-Ne;w York'Weéka

Journal appeared, bearing the.imprimatur of John Peter Zenger

and carrying the story of the Eastchester election on pages three
and four. William Bradford’s New York Gazette, the first and up

until this time the only neéwspaper in the city, said nothing about

that episode. That there was a direct cause-and-effect relation-
ship between the election and the inauguration of the paper is
not borne out by the evidence. Considering that Morris won the
election in spite of the sheriff’s partisan behavior, it is not likely
that he and hig cohorts thought the Quaker issue to be of great
significance in itself., It is much more reasonable to assume that
 all of the antirCosby grievances had accumulated to the ‘point

- where‘ these me¢n thought that a regular publication would more
effectively publicizé their sentiments than the sporadie broad- -

e

\

/°

sides. Indirect contemporary evidence also relegates the East-
chester incident to a minor role. Cadwallader Colden, in the only
contemporary account of the Cosby administration, does not men-
tion the election at Eastchester; he gives top priority to the Van
Dam episode when considering factors responsible for growth ef
the opposition party. And Lewis Morris himself, when writing to
the Lords of Trade six weeks later, submitted a list of grievances,
much like Van|Dam’s “Articles of Complaint” though containing
some more eloquent flourishes, in which Eastchester only enjoyed
passing mention.®® Warning London that the Council’s expression
of confidence, which was about to be sent to Newcastle, was the
‘result of “encouragement” by Cosby, Morris took considerable
liberty and stated: ° T S
« .. however lavish they (the Council) have been in their
praises of him, ’tis their misfortune to be-the only persons in
this government that have a good opinion-of him; for no man
was ever so universally hated as he is. His new Exchequer
Court, and a series of rash actions in every part-of his conduct, -
have so far exasperated the people as gives room to suspect that
he cannot long be very safe, without such an alteration in his
conduct, as he seems altogether to be incapable of. . . . I believe
upon enquiry your Lordships will find what I say confirmed by
most that go from these parts, and that his being recalled will
be necessary for His Majesties (sic) serviee....”-
The Council’s letter did not stop with a defense of Cosby, but went
on to demonstrate feverish concern about the six-week -old news-
paper campaign which was described as “the most base and un-
worthy means|. . . to traduce . .. all who had the honor to bear
commission here....”® - . - L
From its first number, the Weekly Journal was busy educat-
ing the residents of the colony on political philosophy as well as
particular issues. / Zenger’s paper must have been a treat to the
New Yorkers; it is inevitable that vehement political quarrels
will excite and interest the populace. It was designed to be much
more than a newspaper. Until 1737, it was a jowrnal of opinion
actually, and the foreign and domestic news were only of second-
ary importancé. When one realizes that the common law of libel
was so rigorous that almost any remarks tending to bring the
government into disfavor, whether deservedly or not, could be
_penalized, he is forced to admire the bold, possibly careless, cour-
age of those who were responsible for the Weekly Journal. One
even wonders if the aggressively defiant tone from the outset was
not also an attempt by the writers and printer to steel their own
spines for this extra-legal adventure. -
It is impossible to read the pages of the paper without being
impressed by t}le clear expression of faith in the free press. This

issue was unequivocally articulated long before Zenger was taken -

to jail. ‘The second and third numbers devoted the first two pages
to a serial editorial on this subject, and its key sentence was “very
few good ministers can be hurt by falsehood, but many wicked
ones by seasonable truth . .. .”® By February, almost every
issue gave spage to this principle. Chief Justice De Lancey's at-
tempt on the fifteenth of January to convince the grand jury that
it should bring an indictment of libel had proved abortive and
actually provoked more criticism of the government. In an edi-
_ torial directed against the common law rule that “libel is not less
a libel for being true,” the writer insisted that the doctrine may

apply to private and personal questions, but not to public issues .

which have wider effects and interests. - A week later, the
Weekly Journal stressed the contagious quality of the free press
issue by printing a letter to Zenger telling of a new weekly paper,
South Caroling Gazette, which had just commenced publication
and was dedicated to “that great branch of Liberty—Freedom of
the Press.” 4
" Usually the first two pages of the four page paper carried a
letter to Mr. Zenger which might be described as the “editorial.”
The third page bore foreign news, with a dateline that was around
ten weeks old. On the back page were advertisements and also
shipping arrivals and departures. ~As has been suggested, the
“letterto the editor” represented the important part of each issue.
Even a casual reading of the contents is sufficient to convince the
reader that Zenger could hardly-have written the philosophical
treatises which appeared herein, and it is unlikely that his wife
could have had much to do with them either. Most of them re-
flect a knowledge of history and philosophy, law and Latin. There
ean be little doubt that James Alexander, William Smith, and the
Morrises, elder and younger, were the philosophers as well as the
leaders of the opposition. All had enjoyed the appropriate educa-
tion in the law and their careers had taught them to be articulate.
And of this group, Alexander was undoubtedly the chief council-
lor. He was the foremost lawyer in New York during these years,
possessing the largest law library in the colonies.®® A collection
of James Alexander papers in the New York Public Library con-
tains drafts of letters to Zenger which clearly link Alexander to
the Weekly Journal.® Also, the extent to which the learned law-
yer was a thorn in Cosby’s side is indicated in the latter’s letters
to London, recommending Alexander’s removal from the Council
and representing him as “obnoxious, dishonest, and unfit.”#
William Smith, who had been retained to defend Van Dam along
_with Alexander, possessed Bachelor’s and Master’s degrees from
Yale, where he distinguished himself in the classical languages.
He and Alexander were the only two.New York lawyers who had
been admitted to Grays Inn in London, and they often worked to-
. gether in legal cases and political activities. . .
In the sixth number of the Weekly Journal, it was affirmed
that : . : )
.. it is the great design of this paper to maintain and explain -
the glorious principles of Liberty, and to expose the acts of
those who would darken or destroy them ... ’%
The “glorious principles” enunciated in the issues of the paper
from week to week were those of John Locke’s social contract.
That men voluntarily joined together to live and work for their
greater benefit and set up leaders who would guide them in the
proper directions was the underlying, and even explicit, message.
These leaders owed it to the larger group to render satisfactory
service, and one of the limitations placed over them was that they
do not assume absolute powers.s” A title only commanded that
respect which derived from service in the welfare of society.*®
One of the great privileges of an Englishman is to judge and
arraign the conduct of the ministers chosen by the prince.®* The
Assembly was Tegarded as the bastion of good government and
the preservation of liberty. Thus, the specific issue of. frequent
elections was a significant one; .
“Then indeed the British Liberties will be founded on a Rock
against which the Machinations of the Worst Ministers will be
never able to prevail; and the .crown will be frequently and
faithfully informed of the sentiments of the people.”s? )
Zenger's paper by no means confined itself to general discus-
sions; before it was seven weeks old it began to concentrate its
attack and Cosby knew he was the target. The charges in the
Van Dam and Morris letters were soon taken up individually or
_in groups. A certain amount of ironic humor was also used from
ltime to time. One early article went into the cabalistic meanings
of letters in the alphabet, and demonstrated historically that the
letter “C” was a bad one for New York and England, using as
illustrations Coot, the Earl of Bellomont, Lord Cornbury, Crom-
" well, and the two Charleses. It concluded that any future gov-
ernor who was as bad as Cornbury might suffer the same fate of
removal. The inference here was rather obvious. Several weeks
later a notice appeared in the Weekly Journal agnouncing the
preparation of an honor roll of those whose policy it was to keep
with governors on-any terms. Zenger, asked for the voluntary
submission of names to be included in the list; he also offered to
scratch the names of those who.were prepared to regret such
behavior in the past and promijsed to forswear it.s2
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Before the paper was very old it hinted strongly that Cosby ’
was guilty of treason; he was accused of permitting a French

sloop, Le C’aesa,r,/ to come into New York harbor for the ‘an-

nounced purpose- of purchasing provisions badly needed at Cape -

Breton, when actgally it carried men who charted the approaches

to the harbor for the French government.’® The story contained

a series of rhetorical questions which were sufficiently pointed to

make Cosby appear stupid and negligent. . -

T The eniumeration of grievances appeared and reap red; the

court of equity issue, the arbitrary . displacement o the Chief

Justice, the question of an agent in London for the colony, all

were brou7ght before the readers time and.time again. .In Sep-

tember, ‘1 34, when Cosby’s group lost the city election, songs .

were printed and distributed by Zenger in which the lyrics told - - \

) of “lawless power and might,” “exchequer courts as void,” “rights

] of Englishmen,” and “judges they would chop and change for _

those that serve their turn.®  *. R ‘
. From the viewpoint of general anti-Cosby publicity, the cam-

paign was' successful. Within three months, Zenger was able to

tell his readers that he had received enough letters deserving pub-

lication to fill his next seven pumbers. Another solution to the -

3 problem lay in printing a semi-weekly paper and he asked if the
subscribers would be willing to support this.® This scheme never
materialized, but three weeks later he did put out a four-page
supplement. Egual satisfaction was derived from the information
that the Governor’s behavior had become common knowledge in
the London coffee-houses ahd in Whitehall® In addition to the
casual letters containing this news, Colden was told by a friend

. on the Lords of Trade that he had. seen- the ‘complaints against : . .
; ' Cosby and that he regretted the Governor had not followed the 1
advice he received before leaving London.% . . ) :
Bradford’s New York Gazette, generally accepted as the jour- .
nal of the Governor, slowly came around to attacking Zenger's - .
paper and the men who wrote for it. Usually Bradford confined
~  himsdif to the pedestrian formula of foreign and intercolonial
; news and advertisements. By February, Bradford was carrying :
- numerous' letters critical of the Journal, accusing it of libels and -
. lies, and very much concerned about their effects on the multi-
. tudes. Cosby’s supporters considered his leniency toward the .
Zenger paper to be. a reflection of free government in New York;
they went on to point out that opposition is not always patriotic
and at this time it was exposing to the enemy . the weaknesses of
the New York fortifications.® In February, when considerable . ,
tumult was raised over the extortion note threatening the lives of A
the Alexander family, and Alexander was certain it was written
by Francis Harison, a member of Cosby’s inner circle, the Gazetle '
defended Harison ‘while Zenger reported Alexander’s side of the N

story® - ‘ .
_In May, 1734, he moved to Broad Street near the Long

Bridge. .. . . ) .
The summer was quiet on both sides of the political tug-of- ,
war. The Assembly was not in session; probably the principals

were in the country to avoid the summer’s heat. The ‘Assembly
had adjourned on June 22, until the latter part of July, but by
several proclamations it was ‘further adjourned until the second
, of Octoker. Just before the local eleetion on September 30, the |-
Weekly Journal ran serially a very technical letter on the legali- ]
ties of calling, proroguing, and dissolving of assemblies.®® This |
/ revival of the feud annoyed Cosby and in exasperation it was de-
.7 - cided to ‘take action. Addressing the Corporation of the City -
. : when, he swore Mayor Lurting into office for another year, Cosby .
. . denied that he-had taken an active interest in the recent election, . (
insisted tbat his interests were non-partisan, and decried the :
_ abuse of liberty by those who were provoking uneasiness in the
. minds of the people.®* He trusted that the proper means would .
be exerted to bring the offenders to punishment. - ’ ’
On the fifteenth of October, Chief Justice De Lancey ad- " |
" dressed the Grand Jury for the City and County of New York
and for the second time indicated that the time had come to
punish those who were responsible for the libels 'against the
government.”? He added that the publisher of these materials was
. just as guilty as those who had composed them; this point was
L necessary since there was no direct evidence of authorship. But
, the Council was not optimistic that the Grand Jury would be any
P . more cooperative now than it was in January, and it initiated ac- -
‘ 4 tion on its own. A committee of seven was set up to meet with i

pers. /
&vemon to offer a reward for the discovery of the authors and
to issue an order for the prosecution of the ‘printer.® However, -
the Assembly tabled the Council’s request and took no action on
- it for ten days, by which time the Council was anxious to move
. independently. Nine members of the Council including the Chief
Justice met on the second of November with Governor Cosby,
‘and decided that four member of the Weekly Jqurnal, T, 47, 48, g .
49, were to be burned by the common hangman on Wednesday,
. the sixth of November.® The last three numbers so condemned
" contained references to the rights of the Governor with regard to
_ the Assembly, and the first of the four alluded to Cosby’s con- ,
> . nection with the sloop Le Caeser. One can legitimately question - . . i
‘ the wisdom of this selection, since there were many numbers con- . : ' ‘
taining sentiments of a much more-inflammatory nature. It was
also ordered by the Council that the Mayor and the ﬁaagxstrates
of the city were to attend the burning. However the Mz gistrates
of the Court of Quarter Sessions refused to comply - on the \
grounds that since the Assembly and the Grand Jury had refused o o
L : . { to act, it would not be in the interests of the Corporation and lib-
- erty of the press for them to do. otherwise.® The same court re- o
fused to order the whipper to execute the Council's order, and
; finally it had to be accomplished by the Sheriff’s Negro slave In !
' the lonely presence of the recorder and several officers of the

- garrison,%® .
On the same day that the Council ordered the four ‘numbers
W Z ov of the Journal to burned, they ordered the Sheriff to arrest
T Zenger, but this was not ‘accomplis ed until Sunday, the seven-
. 6 - teenth of November, when he was locked in the common jail on
v the third floor of the cily pall & Zenger must have known about

/ ,V’ _ the Council’s order, and in the absence of any evidence to the con-
"f(ﬂ trary, it appears that he calmly bided his time and waited for

e . e, Shetifl. 4 be expected, Alexander and S ith took it upon
- \ WO _expected, er and Smith took it upon

/ themsel\;‘es to act as Zenger's attorneys. Alexander got a writ of

W 71& habeas corpus, by which Zenger was brought before the court. o
: on the twentieth. During his tirst three days in jail he had vir-
speak with or

4
o é(“? -Eb tually been beld incomunicado, being unable to see, ! ;
. - write anyone.® De Lancey had postponed discussion on Z-en‘ger’s
e " - writ until Saturday, the twenty-third of November. At this time,
' . Alexander pleaded that Zenger be“admittedr to bail. He cited the -
_legal justification for a moderate bail, and Zenger. presented a
testifying that, except for his tools and the family

- statement
W . clothes, he was not worth more than £40.% But De Lancey reso-
" lutely ignored Alexander’s argument and Zenger's p,ffldavit g,nd
/ ¢ 3 M7 .. admitted the printer to bail providing he could provide £400 him- - o
: ) Z 12 self plus two sureties of £200 each.® Unable to pay, Zenger was . ,‘ .
- remanded to jail. There is little doubt that De Lancey demon- s
M < ¢ strated hafsh iality in his demand for such a bail; he did not .
Ty Lﬂ deny t:h;1 validity of Alexander’s citations regarding the applica- L .
L he Habeas Corpus Act and the Bill of Rights to the col- j '
! . 1

Al 'ﬂw ) ﬂ . m he baldly ifnored‘if.“ | .
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In his printed version of the trial, Zenger states that he “could -

.t

ot ask any to become my bail on these terms.” -This raises-an
interesting- question about which one may speculate. Could not

men of- property like Alexander, Morris, and Van Dam furnish
_sufficient funds to cover Zenger's bail; did-they not trust him
enough to be sure that he would not flee the province? On the
other hand, did they prefer to make the most of this opportunity;

‘ by making it appear that Zenger was enduring the privations of

incarceration, their anti-Cosby propaganda campaign was just -

"~ that much more effective. In an article that was simultaneously -

ingratiating and insulting, Bradford’s Gazeite suggested that
Zenger’s friends were neglecting his safety for their own and that
Zenger ought to be aware of this.,”? Was this a hint that it would -
be worth his while to turn state’s evidence, to tell who wrote most
of Lis copy; was Cosby throwing out a feeler in his anxiety to
find grounds for action against Alexander?” The same. writer
asserted that since Zenger had come to the proyinee in charity and
learned a trade; his gratitude should have -discouraged seditious
behavior. Zenger’s reply was & courageous one; he doubted that

his paper led to sedition, he trusted his friends not to forsake him, -

and he announced that Que'egiAn’ne‘,s charity was nobody’s busi-

ness.” @ - } T -
The New York Weekly Journal continued. to appear while

~ Zenger was in jail; an issue did not come out the day after his
arrest, but except for this there was not a single interruption. He ,
had a journeyman and two older sons who were probably able to
put out the paper. Possibly Mrs. Zénger could help around the
shop. Also, there was no ostensible change in the content -of the
paper; Cosby continued to be criticized, and the foreign news, ads,
and custom house. entries were inclided.. Cosby apparently was
unwilling to force the closing of the shop; even though Alexander
-.and the others %efial the ldw and the Chief Executive by continu-
- ing their contributions of “seditious materials.” - .
. By Tuesday, January 28, 1734/5, the last day of the Supreme
Court’s' term, the Grand Jury had not brought an indictment
against Zenger and he expected to be released. However, on that

* - day, Attorney General Richard Bradley took advantage of his -

i

* requested the privilege of speaking on the right of a subject to |
take exception in general and on 'the validity of these commissions |

right to file an information against Zenger, charging him with-
printing false, scandalous, malicious, and seditious materials. But

" - the Attorney General's information did ¢ite the same issues of .-
- the Weekly Journal which ‘were branded libelous by the Council -

in November. He selected numbers thirteen and-twenty-three as

the particularly inflammatory issues. In this instance again,

Cosby, was flying-in the face of public opinion by encouraging the: -
use of extreme legal methods. Bradlg had made a reputation for

himself as a-zealous utilizer of the indictment-by-information pro--

cedure during the past decade when the Grand Jury tended to
demonstrate local sympathies and refused to bring-indictments.™
Thus Zenger’s hopes of release were smashed and he had to go
back to his cell, hopeful that the new term of the-court, three
months hence, would bring his freedom. -~ B

The new term opened on Tuesday, the -fifteenth of April;
Alexander and Smith were on hand to contest the proceedings.,
On the last day of the previous session they had been ready to-J

offer exceptions to the commissions of De Lanceéy and Philipse, | A' E

but Bince they had pot incorporated the texts of these commis-'
sions into their:briefs they. were not accépted. Now they were
ready and the- exceptions were presented.”® It was pointed out
that_their commissions were granted “during pleasure,” instead
of *during good behavior,” ‘that as Justices of the Kings Bench
they could not be granted the authority of the Court ef Common
Pleas, that the form of the commissions was wrong, and finally

- that their commissions were not granted by and with the neces-
-sary advice and consent of the Council: -

- “The court reconvened the next day and everyone anxiously .

-, -

awaited De Lancey’s opinion regarding the exceptions. Smith also . -

.

in particular. Dé Lancey’s statement was unequivocal. He re- '-.

fused to hear or allow the exceptions, he accused Zenger's lawyers-

" authority of the court, but De Lancey refused to recognize thi

of being primarily interested in their effect on’ popular opinion. -
The Chief Justice concluded that this appeated to be a personal
struggle between the bench and the bar, and he ordered the names
of James Alexander and William Smith struck from the attorneys’
roll -for that court.” The lawyers insisted that they were only
objecting to the legality of the judges’ commissions and not to &3:

distinction. When the pleading was resumed two days later, the
Chief Justice denied the right of Alexander or Smith to speak to
the point of rejecting or overruling Zenger's- exceptions and
pushed the definition of disbarment further by announcing that
the lawyers had also lost their right to act as counselors.®
Zenger's situation was going from bad to worse. -Now he
was without counsel; he petitioned the court to assign a lawyer
for the defense. Here again one is forced to question the tactics;
-"Lewis Morris, Jr. was a lawyer; why was he not called? The court
‘appointed John Chambers, apparently 4 competent man; he was

a member of Middle Temple and enjoyed a good prdctice in the =

provinee.® He later held some municipal legal positions and to-
ward the end of his career was an Associate Justice of the Su-

preme Court. However, now Chambers pleaded not guilty for

Zenger and refused to have anything to do with the exceptions
- dispute.’ He needed time to prepare. his brief for-the trial, so he
requested a date in the next term of- the court and also a stayck
- jury.8* The trial was set for the fourth of August next, the court

adjourned until the twenty-ninth of July, and Zenger continued : i
- to pass the days in-his cell. . ’ ’

During the sumnmer of 1735, while Zenger was in jail, the

. New York Weekly Journal conducted the same enthusiastic cam-

paign; its pages were filled with -editorials on law and behavior,
the magistrate and the people and justice. William ‘Smith, the
son of Zenger’s former attorney, writing the history of the Prov-
ince of New York, maintained rightly, though unsympathetically,

that the point of this was to influence the freeholders who were -

likely-to be on the jury when Zenger’s trial came up.5

" . -On Monday, August 4, the Zenger case was brought before
the Supreme Court. Several days before, on the twenty-ninth of

_ July, Chiambers had run into difficulty with the Clerk of the Court,
who had attempted to'present a list of forty-eight persons for a
struck jury which was clearly noét taken from.the freeholders’
book, and which apparently included many persons holding offices
“at the Governor’s pléasure.” Finally, after protesting this list,
Chambers obtained a court ofder for a new one and a satisfactory
jury was selected. 2 - o o S

* "> To begin the trial, Attorney Géneral Bradley read the in-

formation which contained the quotations from the two numbers

© of Weekly Journal considered -libelous, - In the first, number

thirteen, the remarks were dirécted against a comment in Brad-
ford’s Gazette which attacked the recent satires in the Journal.®
Rebutting Bradford, Zenger’s article muintained that when the

liberty of the press is.in danger one does not stop to worry about . -

laws of libel. This, of course, was actually a barb directed against
- De Lancey’s recent message to the Grand Jury requesting an in-

- dictment against the Journal. The same letter went on to sey that

“# % % the people of the city and the province * * * think

that their Liberties and Properties are precarious, and that' .

slavery is like to be intailed on them and-their posterity.'”®

The other number; twenty-three; cited by Bradley, contained a .|
- letter from a man in New Jersey declaring that he was leaving |

- the province for Pennsylvania hecause of the administration in

New York and New Jersey; listing his grievances, hé enumerated |

. the destruction of deeds; arbi ' displacement of judges, erec-

P .

tion of courts without consent of the legislature, and depriving -

freeholders of their votes.® Throughout the information, Bradley
reiterated that these sentiments were “false, malicious, seditious,
and scandalous.” =~ R . o
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~ 8-ZENGER .
AS has been indicated earlier, Zenger was prepared to make
a. closing plea to the:court as well as an opening statement, but
there i$ no evidence that he read either one. The “epilogue” is of .
interest for its simplicity and sentimentality; also the language
strongly hints that Zenger might have written it himself. .
“May it please your Honors and you Gentlemen of the Jury,
., 1have now.made the Best Defense I can ageinst the heavy
. charge of his Majesties Attorney ( neral that I am a seditious
person. You gentlemen of the Jury lmow me, that I have lived
very Peacably [sic] in this province. That I have in this case
followed my Trade for the Support of my family and think they -
have not proved proof that the papers I am prosecuted for are”
Either false scundalous f.ctitious or “seditious, but have proved .
strong proof to the contrary. - B . L
. Gentlemen, hard is my case. +Here I have lain almost
- twelve monthin gaol und my family hes been sui)ported ‘by the -
charity of good honest people which other ways must have -

" .. starved, thus I have been deprived by this Long and Tedious

confinement from following my Business and paying my Just
Debts. My Parents and Self fled from a country where oppres-
sion Tyranny and.arbitrary power had ruined almost all the
people and by the Generous bounty of her most gracious Jajes- .
tic Queen Ann-of pious memory we were provided for in this
Province where I have since lived and to_you gentlemen I ap- -
peal for my Just Character. Tis you. that are this Day To pro-. .

_ nounce me. guilty -of innocent and if for Declaring the Truth I

 am.to.suffer stiil greater punishment than almost a years Im-
‘prisonment, let it be such a puuishment as will make an‘end of -

my Life, for I can’t Bear the thought of having my family starve .
and my poor little babes crying for Bread énd I not in a capa-

* city to Reliev them. To punish a man, Gentlemen, for telling
‘the truth no Human Law can Exact because it opposes the
" Divine Laws of God set forth in his holy Scripture. I shall take.
‘up no more of your time-gentlemen, only I beg that the- Golden - - '

Rule of Doing as you be doing [sic] by will have its due weight
on your consideration upon my affair and to you Gentlemen I
" submit myself and from you expect the -Justice due to me:.” %
This document, with its emphasis on “truth,” suggests that
Zenger might have known that Hamilton was. coming and was.
going to- build his argument around that very theme. However, -
it is impossible to'speculate on this riddle with any satisfaction,
_‘The jury was only out of the courtroom for ten minutes, The

. vedict of “not guilty,” following Hamilton’s recommendation, in-"
dicated that the members had’gone beyond their charged duty of
only determining the fact of the -printing; a modern legal his-
forian stated. that this was ¢clearly an encroachment on their
judicial function® This decision provoked a loud deéemonstration
on the' part of the numerous spectators;. whether one approved

o or disapproved of the outburst in- court depended on the political

"~ bias of the commentator, The- conservative historian William '

Smith regretted the incident, maintaining that. the- two justices
, on the beneh Were terrified by the clamor; Cadwallader Colden
regarded the acclamation as genuine evidence of the popular feel-
ing at the time® Zenger felt ‘that it ‘was sufficient merely to
. record that there were cheers and huzzas.® However, the acquit-

| ted printer did not immediately walk out of the city hall a‘free’

man. ITronically, he. was obliged to return to his cell and remain|

- } there until noon the next day when. his friends brought the neces- .

sary funds fo pay for his keep during the eight and a half months -
he was|in custody.”” T oo ‘

" . Pennsylvania Gazette carried nothing about the trial % Actually

N The evenihig of the victory was celebrated with a dinner at. -

the Black Horse Tavern 'on Smith Street.” The absence of Zenger = -
from this gala affair is conspicuous to the modern student of this- -~
episode, but previous eommentators have either "overlooked or .
ignored this sentimental fact. The next day Hamilton lef{ the -
* city to|return to Philadelphia, and as he departed he was saluted -
by the guns of several ships in the harbor “as a public testimony \{
of the glorious defense he made in.the cause of liberty in the' -
province.”® . . ot ) -
-, About five weeks after the trial, on Tuesday, the sixteenth
of September, the Common Council of the City of New Vork voted ’
- to present Hamilton with the treedom of the Corporation in honor .
of his F‘1’e~a.rned1za.nd generous defense of the Rights of Mankind,
and the Liberty of the Press.” ® 'As an additional memento, Ham-
ilton was given a gold box inseribed with the city’s coat of arms,
the ds for which were voluntarily contributed by members of.
the Co tion and gentlemen of the city,. - -~ - - B Co
- Considering the persons involved and directly interested in, .. °
the Zenger trial, one is disposed to assume that, within the limits
of colonial transportation and communication facilities, the story
.- of the whole episode would have spread quickly through the - = -
provinces. But when ®ne goes-to the contemporary mewspapers . s
to find the exciting account of a colonjal governor ‘being frus-.- T -

" trated by a jury of twelve freeholders, he meets with disappoint- -

- ‘'ment. . Sckutinizing the various papers around the dates of the
arrest jand the trial obtained only negative results. The Boston
_Weekly News Letter, the Boston Gazette and Benjamin Franklin's’

it was not necessary to go beyond the New York City limits to .
_ find evidence of contrived silence on.the subject. While Bradford
lost ng time in reporting Zenger’s arrest for the benefit -of his
readers, they found nothing in any of the issues appearing within -’
a month after the trial to tell them how it concluded.
 In all probability the fame of the trial was spread with the
printing and reprinting of the: text in the ensuing years. A year
Y after he regained. his freedom Zenger féceived from Hamilton, -
| through Alexander, the notes. of the argument; Alexander pre- °~ .. -
pared. the final version of -the text on ‘the advice of Hamilton, -

| who was too busy to bother with it!® Since neither Attorney

_ General Bradley nor John Chambers contributed ‘to the prepara-~ =
tion of the narrative, one can-dwell momentarily on the historio-
graphical question of the reliability- of that version which ¢came .

- off of Zenger’s press and which is the basic single .source on the S

T trial as well as the master copy for the sixteen reprintings during

*" the next century.” The first printing after Zenger’s, in June of

1736, ‘done two years later by Thomas Fleet of Boston, whose  °,

 Evening Post was addicted to polemics. That same year, in Lon-
“don, J, Wilford found that he_could print and -sell four -editions -

- .of the trial's text. In the first-half of the nineteenth century the
Zenger. affair was brought-to the attention of thé legal -pro--
fession on both sides of the Atlantic when it was included in

" 7. B. Howell’s State: Trials, published in” London in 1816, and -

Peleg |W. Chandler’s American Criminal Trials, which appeared .
in Boston in 1841.1%- o e . )
The publication-of the. “Brief.Narrative” did not meet with ~
the unanimous approval which historians like to suggest but sel-
dom find. A year after Zenger's copy came off the press, two
lawyers in the Barbados launched heavy attacks on: Alexander .
Hamilton, and fadging from the fact that their comments went )
through three reprintings, they miist ‘have found many sympa-
thizers in England and America.1% 'These letters, appearing over

** the pen names “Anglo-Americanus” and “Indo-Britannicus,” ac-

ve

cused ton and his friends of setting up an organization for
the distribution- of tbe-trial’s story. The colonial victory was
regarded as a travesty on law; the right of free complaint, they
asserted, would give every demagogue- free rein. After lengthy
criticism of the Philadelphia lawyers’ historical and legal ref: . <o
erences, they /insisted that Hamilton shared Zenger's guilt by -. h
claiming that the contents of the papers were true.. The academic
paper debate continued through the end of the year with: replies

James Alexander appearing in the Pennsylvania Gazette and .
reprinted in Zenger’s Weekly -Journal shortly afterwards2® -

When Zenger returned to his family and shop, he also stepped
back into the political quarrels and excitement he had known -~
prior to his-confinement. The struggle against Cosby was still -
raging. Alexander and Smith were agitating to be readmitted

" to the bar and the Assembly was listening to speeches which de-

fined its powers as distinct from those of the Governor and the ..
Couacil. %, From way off in London, where he had gone to plead.

- his caSe and his party’s, Lewis Morris wrote to Alexander and:™ -
suggested that Zenger might be° moved to the border of Con- -

_ necticut or Pennsylvania.)”. Thus he would_beé outside the juris-
diction of the New York authorities, but close enough to continue -

5

his valuable work for the critics of the authorities.
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9-.ZENGER

The death of Cosby oh the tenth of March, 1735/6, did
nothing to restore political peace in the province. To the
contrary, it opened the way to a new issue and kept the old
alignment alive. George Clarke, as the oldest Council member,
prepared to assume the presidency of the government. Rip Van
Dam, older than Clarke and insisting that Cosby had not sus-
penided him from the Council by the proper means, also had his
eye on the chief executive’s chair. The case became very in-
volved and will not be reviewed here® It suffices to say that
Clarke was recognized by the Council, and Van Dam once again
became the symbol.of the oppgsition party. / ’

At the outset Clarke seemed willing to profit from Cosby’s
mistakes; he complied with instructions and did not sit with the
Council in a legislative capacity. Also, when adjourning the
Assernbly, he used his name rather than the King’s.1® But he

would not let the Assembly convene during the tense days while -

he waited for his commission designating him chief executive of
the province.}® Distressed that his pleas were unanswered and
anxious to convince Whitehall “to-what a height of villainy they
[his opposition] had arrived,” he sent samples of Zenger's paper
to Newcastle¥ Soon Clarke was much more frantic about the
opposition than Cosby ever was; probably because his position
was still precarious. He warned the Lords of Trade that the
malcontents were deterred from taking arms only by the presence

of the troops in the local garrison, and he regretted that his -

instructions prevented him from sending Alexander, Smith,
Morris, Jr., and Zenger to stand trial in England.!*?

Throughout 1736 the Zenger press was busy. In addition -

to the attacks on Clarke, the Weekly Journal reviewed and
reviled the Cosby administration, and much of the political
theory which had been articulated through 1734 was rephrased.
The journalistic climax was reached with the city election in
October when Zenger devoted four full pages, printed without
columns and across the width of the double sheets, to a discussion
of election results and the argumentsiof the various parties !
Clarke’s commission as Lieutenant -Governor reached him
several weeks later, thus settling the question of provincial
leadership. With this, vehement public debate suddenly came
to a halt. Clarke still had more than his share of trouble with
the Assembly, but the New York Weekly Journal abruptly
became a mild and uncontroversial publication. There were
occasional bursts of enthusiasm, as in the summer of 1737, when
it was suggested that good men and supporters of paper money
should be chosen, but by and large the discussion was pedestrian.
Daniel Horsemanden, one of Cadwallader Colden’s conservative
friends, noticed this marked change in the printer’s tone and
wrote: .
“Zenger is perfectly quiet as to polities, his correspondents
1 believe heartily crop sick, and old Morris retired to Hell Gate
to eat his own Sapan and milk, and says the Devil may take
’em all” ¥ ¥ ’.':'.114
In the summer of 1737, Zenger’s friendship with Lewis
Morris, Jr., now Speaker in the Assembly, gained him the ex-
clusive appointment for the printing of that body’s votes.*® This
privilege did not pass without criticism; he was immediately

accused of having become “the court printer.” #¢ This was only.
a haif-truth; he did not turn against his friends in the Assembly, '

but rather they were now the strong influences there and were
forcing Clarke to make concessions for which they had long been
agitating. '’ James Alexander, now a member of the lower house,
was usually voting on the side of the Governor, and contributors

to the Weekly Journal commented on the harmony between the -

Assembly and the chief executive.!1®

The next year, after New Jersey was completely separated
from New York administratively, and the elder Lewis Morris was
made the first governor, Zenger received a number of printing
contracts from the offices of that province.'*® For one year he
published the votes of the New Jersey General Assembly and
also the speeches and addresses of Morris and the Council. In
addition to these and the regular Weekly Journdl, he was busy
running off religious tracts dealing with the current doctrinal
controversies among those of Presbyterian and Pietist persuasion.

For the remaining eight years of his life, Zenger's activities

_were routine and uneventful. Death came to him on Monday,

July 28, 1746, at the age of forty-nine.? ‘The print shop re-
mained open; his wife and oldest son, John, continued to publish
the Weekly Journal and accept any calls for work that came their
way. In 1749, Zenger’s son began to operate the shop alone, but
two years later he died, and with him the New York Weekly
Journal ended its eighteen-year career.
CONCLUSION

During the eighteenth century, the Zenger story spread with
the publication of the trial’s text: the numerous reprintings are
indisputable testimony to the ready contemporary interest. In-
tefesting narratives of the Cosby administration, with contrasting
points of view, were written by Cadwallader Colden and William
Smith, the son of Zenger’s disbarred attorney, and both devoted
considerable space to the.trial, its antecedents and aftermath.
But neither published that part of his work dur.ng his lifetime.

When Americans began to write more gerious histories of
the colonies and the country in the nineteenth century, the
Zenger episode generally appeared in the larger and more en-
during works. Abiel Holmes, John Hinton, George Bancroft,
and Richard Hildreth all told the story in varying amounts of
space and with a new nationalism that inclined to exaggerate
its immediate significance. The inclus.cn of the lengthy Zenger
text in Howell’s State Trials (vol. 17), and in Chandler’s Ameri-

can Criminal Trials (vol. 2), was also instrumental in the |

popularization of that incident. By the end of the century, when
historical studies were given a new impetus under the influence
of German scholarship, and collections of historical documents
were being prepared, Albert B. Hart and Justin Winsor helped
perpetuate Zenger’'s memory.. Appleton’s Encyclopaedia of Bi-
ography, which appeared in: 1889, included a biographical sketch
of the printer.

By the turn of the century, the story of Zenger's paper, '

arrest, and trial was an ineradicable’ part of American history..
In addition to the general history books, it has come up also
through the specialized histories of printing and journalism from
Isaiah Thomas, through'Frederic Hudgon, to Frank Luther Mott.
The latter-day student can read of Zenger in the multi-volume
works of John Fiske, Woodrow Wilson, J.. A. Doyle, Edward
Channing, and H. L. Osgood, as well as in the textbooks written
by. Beard, Morison and Commager. Most recently, a popular
omnibus of “great reporting” has brought the episode back to
the general reader whose memory may have faded siiice his
school days.

The general tendency on the part of these political his-
torians, and cthers not cited, -has been to refer to the Zenger
case as a great precedent in the history.of the free press in
America. Unfortunately, if the definition of the legal dictionary
is applied, “a case of decision * * * furnishing an example.or
authority for an identical case afterwards,” it does not fit the
facts as most would like. This case did not sweep out the rigors
of the common law and permit every printer to say what he liked
about the government. Even the. New York General Assembly
proved hypersensitive when it was the victim of crilicism instead
of the Governor, and numerous printers had their knuckles rapped
right up to the Revolution.??’ In England and America the
common law of libel was given a“new hoost by Blackstone, and
wag not changed in any substantive sense by the Fox Bill, the
new state constitutions, or the First Amendment. %

-
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Procedural modifications in the common law of libel began
in the United States with; ironically enough, the much maligned
Sedition Act of 1798. These changes mutely honored Andrew
Hamilton and James Alexander, for they provided that truth
could be admitted in evidence and the jury could bring general
verdicts. This logic survived the Sedition Act and was applied
when state statutes and constitutions were being liberalized in
the democratic resurgence of the early Jacksonian period. But

- there is no evidence that in this process inspiration was drawn

from the Zenger case. The more famous Hamilton, Alexander,
drew heavily on the reasoning of the older Hamilton when serv-

ing as defense counsel in People v. Croswell, but when he men- -

tioned the Zenger trial he did so with a half-hearted tone and
indiceted its inadequacy as authority.)® Furthermore, the learned
jurists, Chancellor Kent and Mr. Justice Story, in their respective
commentaries on American law, devoted attention to the late
recognition of truth in libel causées without mentioning the colonial
trial at all.’

Professor Edward S. Corwin, one of the outstanding present-
day constitutional historians, has pointed out that the Zenger
case has left a widespread and badly confused tradition as to its
importance.?- It should be possible to resolve this confusion
without relegating Zenger to obscurity; one has only to de-
emphasize the “precedent” feature of the case. The political
significance of Coshy’s defeat and the dissemination of a more
political theory were certainly important to their day. From the
longer point of view, there is the simple and inescapable fact that
the procedure and argument of Andrew Hamilton, which then
bordered on contempt of court, is admissible practice today in
most of the' states. Finally, the 200-year-old popularity of the
episode carries within itself the seed of its own perpetuation.
While the legal implications have not been clear, the historical
interest dates from the trial. Using the important historical
adage, that what people have thought was true in their times was
just as important as what actually was true, one has only to
recall that Zenger’s contemporaries felt sufficiently inspired by
the incident to pay their highest tribute to Hamilton, and in
granting him the freedom of the city they acknowledged

« A Grateful sense of the Remarkable service done to the
Inhabitants of this City and County by Andrew Hamilton
Esqr. of Pensilvania [sic] Barrister at Law by his learned
and Generous Defence of the Rights of Mankind and the
. Liberty jof the Press in the Case of John Peter Zenger. . . "%
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| 13-ZENGER

1697—Birth of John Peter Zenger i tho ¥y '
—Dbirth of John Peter Zenger, in the Upper Palatinate.
1710—Zenger arrived in the Province of Ng\g York.
o, Oct.. 26—Indentured to William Bradford, printer.
1720, April 12—Authorized to print official documents of the Province
of Maryland.
‘“ , Oct. 27—Naturalized in the Province of Maryland.
1722, Sept. 11—Married to Anna Catherine Maulin
1723, July 6—Naturalized in the Province of New York.
‘* , Nov, 1—Son, Johannes, baptized.
1725—Temporarg partnership with William Bradford.
‘‘ , Sept. 22—Son, Peter, haptized.
1727, Sept. 24—Son, Nicholas, baptized.
‘‘ —Blower and organist in Church on Garden St.
1731, March 14—Son, Evart, baptized.
1732, Aug. 1—Governor Cosby arrived in New York.
** , Zenger began to print political tracts for the anti-Cosby party.
1732/8, Jan, 7—Son, Frederick, baptized.
1733, Nov. 5-~Commencement of New York Weekly Jowrnal, printed hy
John Peter Zenger.
1733/4, Jan. 15—Chief Justice De Lancey first called attention of Grand
{T lllxry .20 seditious materials being published and distributed in
e city.
1734, Oct. 156—De Lancey again asked for indictment.
‘“ , Nov. 6—Numbers 7, 47, 48, 49 of New York Weekly Jowrhal and
two songs printed by Zenger were burned publicly by the
Sheriff near the city pillory. —_— i
‘“,  “—~Order issued for Zenger's arrest.
‘“ , Nov. 17—Zenger arrested; placed in common jail in New York
City Hall.
1734/5, Jan. 28—Attorney-General .filed bill of information charging
Zenger with printing false, scandalous, malicious, and sedi-

tious libel. .
1935, April 16—James Alexander and William Smith, Zenger's lawyers,
disbarred.
‘“, April 18—Court appointed John Chambers as attorney for Zenger.
“ | August 4—Trial of John Peter Zenger, ‘‘not guilty.”
“, “ ‘““—Dinner honoring Andrew Hamilton.
‘, Sept. 16—Common Council votes to present Andrew Hamilton the
Freedom of the Cty, and a gift of a gold box.
1735/6,March 10—Death of Governor William Cosby.
1736, June—Zenger published ‘‘Brief Narrative of the Case and Tryal of
John Peter Zenger . . . " N
1737—New York Weekly Journal reflected restoration of political peace
in the province.
‘ , —Zenger printed the votes and proceedings of the Ne-w York Gen-

eral Assembly. .

1738, —Zenger printed votes and proceedings of New Jersey General
Assembly, speeches and addresses of Governor Lewis Morris

. and the Council.

1746, July 28—Death of John Peter Zenger.

1751, —Cessation of New York Weekly Journal.
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16 ZENGER

3. New York Weekly Journal, No. 9, Dec. 31, 1733:

“. . . I have all possible esteem for Quality; but if
a man of Quality acts like an ape, or a clown, or a pick-

pocket, or a profligate, I shall heartily hate and despise
}:is dI;ordship, notwithstanding my great reverence’for
ords,

“. .. A right honorable or a right reverend Rogue is
the most dangerous Rogue and consequently the most
detestable.” .

4. New York Weekly Journal, No. 10, Jan. 7, 1733/4:

“A True English Man in a eivil and political sense
is the greatest character in Life. . . . an English man
may speak: his opinion without doors as well as within
Doors.'. . . He may and he ought to alarm his fellow
subjects when he sees any apparent danger, either from
enemies abroad, or from factions at home, . . .

! “It is the prerogative of our Prince to choose his

i ministers, but it is the privilege of the people by their

\  Representatives, to judge of, and even to arraign the con-

L\ duct of those Ministers. . ..” '

5. A Letter to Zenger in James Alexander's handwriting, in

James Alexander Papers, File No. 6, n. d.:
- *“ .. an unrestrained power of one man . . . is so
monstrous that it turns men that have it into mon-
sters. , . .

“Those who are in the possession of power, as all
magistrates are, ought.above all other men to be nar-
rowly watched, and checked with restraints stronger '
than their temptations to break them. . . .”

6. James Alexander’s Observations . . |, in James Alexander
Papers, File No. 2, n. d.: -

“When the liberties and properties of a people are
at the will of one man, are they not precarious, and if
they remain so will not that entail slavery on such
speople.

”  "If judges and magistrates are absolutely at the will
g of one man to make and unmake at pleasure, cannot that
| man have what judgment he pleases, for if those in being
. will not judge as he will, he can put on others who will,
unless it can be said which its not believed to be true
I\ that none will accept of a great office on those terms. . ..
“Should a people be reduced to those circumstances
by wicked men, sit still and shut their eyes . .. ears
.« . mouths. ... God forbid that free britons ever should
be reduced to such circumstances for before they can
Liberty must be entirely gone and they reduced by
fears and threats to absolute slavery.”
. 7. New York Weekly Journal, No. 54, Nov. 11, 1734, last issue
! before Zenger’s arrest: )
“Without Freedom of Thou%ht there can be no such
Thing as Wisdom, and no such hing as public Liberty;
without Freedom of Speech, which is the right of every
Man, as far as by it he does not hurt or controul the
./ Right of another: and this is the only check it ought to
—suffer, and the only bounds it ought to know. . . .
“That Men ought to speak well of.their Governors,
is true, while their Governors deserve to be well spoken
of; but to do public Mischief without Hearing of it, is
only the prerogative and Felicity of Tyranny: A free
People will be Shewing that they are so, by their Free-
dom of Speech. .
. “...it is the Interest, and ought to be the Ambition
of all honest Magistrates, to have their- Deeds openly
examined and publicly scanned. Only the wicked Gov-
ernors of Men dread what is said against them. e
“Freedom of Speech therefore being of such infinite
* importance to the Preservation of Liberty, everyone who
loves Liberty ought to encourage Freedom of Speech.
The Defence of Liberty is a noble and heavenly Office,
L. which can only be performed where Liberty is.” .
8. Letter from London, reprinted in Pennsylvanie Gazette, No.
492, May 11-18, 1738: .

“We have been lately amused with Zenger’s trial
which has become the common topic- of conversation in
all the Coffee Houses both at the Court End of the Town
and in the City. The greatest men at the Bar have
openly declared that the subject of Libels was never so
well treated in Westminster Hall, as at New York. Our
political writers of different factions, who never agreed
in anything else, have mentioned the trial in their public
writings with an air of Rapture and Triumph. + A Go-

. lath in Learning and politics gave his opinion of Mr,
M Hamilton’s argument in these terms, ‘If it is not law
‘1" it is better than law, it ought to be law, and will always
w . be law wherever justice prevails.’ The trigthas been re-
7' printed four times in three onths, and there has been
a greater demand for it, by all ranks and degrees of
" " péople than there has been known for any of the most
celebrated performances of our greater Geniuses. We
look upon Zenger’s advocate as a glorious asserter of
public liberty and of the rights and privileges of
Britons. . . .” .
9. Gouverneur Morris to John W. Prancis, quoted in John Howard
Hinton, History and Topography of the US, °O, 400n.:
“The trial of Zenger, in 1735, was the germ of Amer-
ican freedom—the morning star of that liberty which
- subsequently revolutionized America.” :
10. Herbert L. Osgood, American Colonies in the Eighteenth
Century, II, 460.: .
’ “Hamilton’s plea [was] . .. the greatest oratorical
{

triumph won in_the colonies prior to the speech of John
Otis against the writs of assistance.”
! . APPENDIX NO. 3

A recently published book, Michael Kraus, The Atlantic’

Civilization: Eighteenth-Century Origins (Cornell University
Press, Ithaca, N. Y., 1949), pp. 228-229, describes English interest
in the Zenger trial. Prof. Kraus seems to have gone through Eng-
lish newspapers and magazines, and his comments throw light on
the popularity of the case:

“The English followed the case closely after Zenger’s arrest

. had been chronicled in the London papers. Pamphlets and news-

paper extracts emphasized the meaning of the trial and its out-
come as a check against despotic power. It was no mere coinei-
dence that a new edition of Milton’s Areopagitica appeared in
1738 while the Zenger case was in the front pages of the press.

“The Zenger precedent was seized upon by British and Amer-
ican writers to protect defendants in similar cases. A British
bookseller, William Owen, was prosecuted in 1752 for publishing
a libel charged as libelous. The jury, in opposition to the judge,
determined the matter of law as well as the matter of fact and
- voted not guilty. . . . In reviewing the history of the Owen case,
the Monthly Review spoke of the frequent republication of the
Zenger trial, which, it said, was well known to require any ex-
tended comment. . . . In presenting to the public a narrative of
both Zenger’s and Owen’s trials, a foreward said, ‘In an age of
persecution, when few people dare to write and fewer still to
print, these Trials ought to be universally read by every True
Friend to English Liberty, who will here see two of the most
noble stands which have been made since the Revolution 1689,
in Defense of Constitutional Freedom.’

‘“The Irish press, too, followed closely the events in America,
in. the Revolutionary era, scrutinized all threats to liberty. The
Freeman’s Journal printed a ‘Letter . . . to be read by all Jury-
men’ on the subject of libel, and the action of the American jury
in declaring Zenger not guilty was -held up as a noble example.

A vigorous campaign in favor of freedom of the press was carried

‘on in succeeding issues of the paper, which published a long
story of the Zenger case, including the celebrated speech of Ham-
ilton, British writers, looking back over the Sequence of events
which culminated in the Revolution, pointed to the Zenger case
to show that long before 1775 Americans were bent on opposing
the will of the British government and had been striving con-
tinuously to be ruled by their own laws. Early in 1770 in New
York, in the midst of political turmoil in which Captain Alexander
MacDougall, the ‘Wilkes of America,” was charged with author-
ship of libelous material, the booksellers reprinted the proceed-
ings of Zenger’s trial. . . .”
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