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Impairment to Natural Resources 

"Interim Technical Guidance on Assessing Impacts and Impairments to Natural Resourc 
available via the intranet. The NaTuraTResources Prhgrarff Center, with assistance from 
experts in parks and regions, developed the guidance to provide information and examp 
should help park managers and their staffs evaluate and characterize impacts as part o 
environmental assessment or other planning process. The document does not provide b 
for when an impact becomes an impairment, but does provide ideas on how to approac 
document "no-impairment" determinations. NPS staff are invited to "test-drive" the guida 
provide feedback, including additional case studies, to the NRPC. Comments and quest 
be sent to impairment@den.nps.gov. Once we have sufficient field experience and feed 
recommendation will be made to the Director and NLC regarding whether to adopt the g 
reference manual or handbook. 
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Park Protection National Park Service 
US Department of the Interior 

What Does the 1916 Organic Act Require of the National Park Service? 

It is vitally important that National Park Service employees understand the purpose for which we manage 
parks. That purpose is articulated in the 1916 Organic Act establishing the National Park Service. The 
Organic Act tells us that the purpose is: 

"to conserve the scenery and the natural and historic objects and the wild life 
therein and to provide for the enjoyment of the same in such manner and by such 
means as will leave them unimpaired for the enjoyment of future generations." 

This web site provides information to help employees better understand how the Service interprets this m 
important provision of law, and how that interpretation will be applied to NPS decision-making. The 
Service's baseline interpretation of the Organic Act is found in Section 1.4 of the 2001 Edition of NPS 
Management Policies. It sets the standard by which the Service will protect park resources and values. 

Necessary resources are provided here: 

• Section 1.4 ("Park Management"), of NPS Management Policies 
• Primer on the "impairment" issue Background for Superintendents 
• Service-Wide Strategy for Implementing the No-Impairment Policy 
a The Impairment Issue: Questions and Answers 
• Treatise by Dr. Robin W. Winks The "contradictory mandate" within the Organ 

Act 
. 16U.S.C. 1-la-l The NPS Organic Act 
• NLC Journal, April 2001 A discussion of the impairment issue 
• Meeting Notes of No-impairment Workgroup, November 2001 

Impairment I Section 1.4 I Impairment I Impairment I NLC Journal I Treatise by I 16USC1-1a 
Home I ik Managram.i I Primer I Q and A I April 2000 I Dr. Robin W. Winks I The Organic 
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Park Protection 
Impairment - Spotlight on an Old Word 

National Park Service 
US Department of the Interior V 

The purpose of this primer is to provide additional information and to inspire discussion about the guidan 
addressing impairment in Chapter 1 of the new Management Policies. It is organized to address the 
following questions: 

• What can we learn from our past? 
• Why are we talking and thinking about "impairment" now? 
• A new policy emerges.... What is really new? 
• How does this new policy fit with longstanding NEPA and Section 106 requirements? 
• The tough questions... .How will this work in the parks? 

What can we learn from our past? 
On August 25, 1916, President Wilson signed into law the NPS Organic Act. The core challenge for park 
decision-making endures based upon the language addressing the purpose of the Service. It is contained i 
single sentence in the preamble to the Act, which declares that the Service is established: 

" to conserve the scenery and the natural and historic objects and the wild life therein and to 
provide for the enjoyment of the same in such manner and by such means as will leave them 
unimpaired for the enjoyment of future generations." 

Based upon these words, the Organic Act has often been judged to provide a "contradictory mandate," on 
that requires us to perform a balancing test between resource protection and public enjoyment. Others hav 
argued, however, that while perhaps ambiguous, the intent of such language was not, in fact, contradictor 
Rather, that our mandate from the outset has been to conserve the scenic, natural, and historic resources a 
that this goal has precedence over access and development for the purpose of public enjoyment. 

Even so, this language has seemed to authorize interpretation of purpose to the extent that developing the 
means of access and visitor accommodation was long deemed appropriate. Such development occurred in 
most all parks. Arguably, these impacts, and perhaps some of the various visitor activities they supported 
may have impaired park resources in some instances. Much has been written indicating such developmen 
reflected public expectations of national parks over the years. 

Over time, we came to better understand natural processes and learn more about cultural and historic 
resources. More and more, decisions where impact to resources was anticipated were made based upon ne 
information and appreciation of resource values. Public awareness grew as well and, perhaps accordingly 
the Congress amended and further clarified the language of the 1916 Act. And, from time to time, the cou 
have been called upon to referee disputes involving park decisions that may or may not cause impairment 
park resources. While such judicial intervention has usually been about regulations and policies, some cas 
have broader application to our policies and decision-making. 

Why are we talking about Impairment now? 
Recently a significant court case occurred involving Canyonlands National Park. It was based upon decis 
documented in a Backcountry Management Plan (BMP) for that area. Informally referred to as the SUWA 
case, it became a catalyst for action because it is the first case where the court judged that the Service had 
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violated the Organic Act by failing to protect park resources. In doing so, the Court articulated a new 
standard for determining such a violation, which was, in essence, that actions that would result in "perma 
impairment of a unique resource" could not be allowed. 

The court's decision also happened to coincide with the ongoing revision of updated Management Policie 
for the National Park Service. Such a process provided an opportunity for the Service to decide whether t 
Court's standard should be adopted or whether another approach should be identified. 

The following briefly summarizes this case: 

When Canyonlands became a park in 1964 motorized travel already existed along the Salt Creek drainage 
well as along a variety of other unimproved routes or roads in the newly created park. There is at least som 
support in the legislative history for the park indicating that Congress expected such recreational 
opportunities to continue. 

Over time, visitor use records showed that motorized vehicle levels were increasing throughout the 
backcountry, and it became evident that such use was adversely impacting park resources and harming th 
visitor experience. Accordingly, a Backcountry Management Plan ( BMP) was initiated in 1992. Over a t 
year period this project resulted in substantial public comment and environmental evaluation. 

A draft Environment Assessment (EA) released in late 1993 included a preferred alternative that would h 
closed the upper 10-mile portion of the Salt Creek Road to vehicles. The administrative record documente 
that Salt Creek was the only perennial freshwater stream in Canyonlands - except for the Green and Colo 
Rivers. It was also noted that the element of the proposed plan indicating closure of this route sparked mu 
debate and opposition from four-wheel driving enthusiasts. 

The final BMP, released in early 1995, adopted a plan that would allow some limited continued use unde 
permit system. It further specified conducting monitoring and assessment activities that would determine 
whether a reduced level of use still caused harm to the area. The park was then sued by the Southern Utah 
Wilderness Alliance (SUWA) on several issues, including the decision specific to the Salt Creek Road. 
Groups supporting four-wheel motorized recreation intervened in support of the NPS decision to allow 
continued motorized access, albeit on a limited basis. Park decisions prevailed on most of the contested 
issues. But the District Judge agreed with the Plaintiff (SUWA) regarding the Salt Creek route, as describ 
below: 

District Court. In these kinds of cases, the court applies what the Supreme Court has established as the 
"Chevron 2-step test" (named for the case known as Chevron U.S.A., Inc. v. Natural Resources Defense 
Council, Inc.) to determine whether an agency's reading of a statute it administers is correct. Under step 1 
Congress has spoken to the precise question at issue, then that controls the court - and the agency's -
interpretation of the statute. At that point, there is no need to go to step 2. However, if the statute is silent 
ambiguous, the court defers under step 2 to the agency's interpretation so long as it is a reasonable 
interpretation of the statute. The NPS defense contended that Canyonlands was a "Chevron 2" case, wher 
NPS is allowed to strike a balance between competing mandates of resource conservation and visitor 
enjoyment. The District Court ruled where there is "permanent impairment of unique park resources," the 
the Organic Act is not ambiguous; the activity cannot be allowed. The District Court ordered that the park 
could not allow motorized vehicle use on the 10-mile section of trail. 

The Appeal. The groups supporting motorized vehicle recreation then appealed the District Court's decisi 
This caused the Service to consider whether the Court had properly articulated the standard for determini 
when the NPS is in violation of the Organic Act. The timing of the ruling allowed the Assistant Secretary 
Office and NPS to consider the issue in the context of the revision of the Management Policies (in which 
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Chapter 1 outlines the legal and philosophical foundations of the national park system) and use SUWA as 
opportunity to articulate an official DOI/NPS interpretation of the Organic Act. So the Department filed a 
brief to advise the court of ifs views on the proper interpretation of the Organic Act. This interpretation w 
different than the interpretation NPS had offered previously (to the District Court) wherein NPS contende 
that the law authorizes the Service to balance between competing mandates of resource conservation and 
visitor enjoyment. Since the policy interpretation offered by DOI was technically still in draft form 
(Management Policies had not yet been approved), the Court of Appeals did not consider the updated 
position. 

The Court of Appeals ruled that the District Court erred in its decision, and found that: 

• The Organic Act is a Chevron 2 case, not a Chevron 1 case, and 
• That the type of motorized access characterized in this case is not explicitly prohibited by the Orga 

Act. 

The appeals court also wrote that "we read the Act as permitting the NPS to balance the sometimes 
conflicting policies of resource conservation and visitor enjoyment in determining what activities should 
permitted or prohibited." But the court added: "The test for whether the NPS has performed its balancing 
properly is whether the resulting action leaves the resources 'unimpaired' for the enjoyment of future 
generations." 

The park is now re-working that portion of the BMP addressing Salt Creek Road in light of the court's 
decision. The road remains closed pending a new Environmental Assessment. The EA will consider ongo 
studies and monitoring which are taking place on the road since the District Court ordered it closed in 199 
The EA will also include an impairment finding consistent with new Management Policies and DO-12 
(Planning). 

A New Policy Emerges.. .what is really new? 
Chapter 1 of the 1988 Management Policies acknowledges the significant role played by the word 
impairment, but does not attempt to fully define the word as it may apply to park decisions. It directed tha 
whether an individual action is or is not an "impairment" is a management determination. In reaching it, t 
manager should consider such factors as the spatial and temporal extent of the impacts, the resources bein 
impacted and their ability to adjust to those impacts, the relation of the impacted resources to other park 
resources, and the cumulative as well as individual effects. 

The 1988 Policy also required that potential impairments be treated as known impairments, and unless it 
known a proposed action would not impair resources, the action should not be taken. 

Language prepared for the new Management Policies, which were approved December 22, 2000, built up 
and significantly amplified the 1988 standards. Consideration was given to the standard prescribed by the 
Court in the SUWA case and, predictably, there was substantial debate as the new policy evolved through 
many and much-reviewed drafts. Ultimately, words and language were carefully selected to achieve certa 
goals, among them: 

• To maximize resources protection by assuring focus on the impairment question. 
• To help ensure that we are consistent in the way we make decisions. 
• To demonstrate to the courts that we have thoroughly analyzed the legal mandates of the Organic A 

and that our interpretation of the law is so logical and reasonable that it should be shown deference 

Section 1.4 of Chapter one, Management Policies 2001, documents the new interpretation of the laws as w 
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as prescribes criteria and process for decision making. The components of this new policy are summarize 
below; however, all decision-makers are urged to read the full body of new language contained in Section 
1.4. 

• The no-impairment requirement of the Organic Act and the no-derogation requirement of the 
Redwoods Act amendment were reconciled as a single standard. 

• The no-impairment requirement of the Organic Act and the no-derogation requirement of the 
Redwoods Act amendment were reconciled as a single standard. 

• The NPS obligation to conserve and provide for enjoyment of park resources and values (independ 
of the no-impairment requirement) is explained. 

• The terms "Impairment" and Park Resources and Values" are defined in detail. 
• The prohibition on Impairment of Park Resources and Values is assertively documented. 
• Determination of whether an impact would cause impairment is a decision left to the "professional 

judgment" of the NPS decision-maker. 
• Before approving a proposed action that could lead to an impairment of park resources an NPS 

decision-maker must declare, in writing, that the activity will not lead to an impairment. 
• When an NPS decision-maker becomes aware that an ongoing activity might have led or might be 

leading to an impairment, he or she must investigate and determine if there is, or will be, an 
impairment. If impairment is determined, "appropriate" action is called for to the extent "reasonabl 
possible." 

How does this new policy fit with requirements of NEPA and Section 106? 
For more than 30 years we have confronted the requirements of Section 106 of the National 
Historic Preservation Act as well as those of the National Environmental Policy Act. 
These laws require that we fully analyze the potential consequences of proposed actions, and call for pub 
comment. For nearly as long, we have followed procedures established to achieve these mandates. 

However, these statutes do not specifically forbid impairment. They require that we adhere to a prescribe 
process and call for mitigation where indicated. Our compliance program will continue under these laws. 
However, under the new policy, there is added one more critical step in the decision-making process - the 
declaration of no-impairment. Presumably, this determination can be based in part on the information 
gathered as part of the compliance process. 

• A complete Administrative Record is critical 

When a decision made by an NPS manager faces legal challenge, the courts rely on the administrative rec 
as evidence that the Service adhered to applicable law(s), regulations, and policy and also followed prope 
procedures and reached a reasonable decision. The administrative record, which is required under the 
Administrative Procedures Act, is the paper trail that documents the Service's decision-making process an 
the basis for the decision. It consists of all documents and materials directly or indirectly considered by 
persons involved in the decision-making process. This includes all documents, regardless of whether they 
favor the decision that was finally made, favor decisions other than the final decision, or express criticism 
the final decision. 

Among the materials included would be a finding that there would not be impairment, and any document 
that helped lead to that conclusion. If there are documents that contend the decision made would lead to 
impairment, then there must be other evidence refuting that contention, and an indication of how the 
decision-maker weighed the competing evidence. As one court has described its review process, "Genera 
an agency decision will be considered arbitrary and capricious if the agency had [1] relied on factors whic 
Congress had not intended it to consider, [2] entirely failed to consider an important aspect of the problem 
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[3] offered an explanation for its decision that runs counter to the evidence before the agency, or [4] is so 
implausible that it could not be ascribed to a difference in view or the product of agency expertise." 

The tough questions.. ..how will this new policy work in the parks? 
The new policy is a carefully crafted effort to assure better protection of park resources. It defines much 
more fully the terms Impairment and Park Resources and Values. It is absolutely clear in the prohibition o 
impairment, but does permit impacts - even those deemed adverse when it is clear that they may be the 
minimum necessary, unavoidable, and mitigated to the extent reasonable. 

Rarely, however, will there be clear-cut evidence that impairment will occur. And, already, the tough 
questions are emerging: 

• How can we really know when a proposed action may cross the threshold that separates impact (ev 
adverse) from impairment? 

• How can we address the argument that most of what we do might, at some point, result in some for 
of impairment? 

• Is there more or less authority to approve actions that may have adverse impact, but don't rise to the 
level of impairment? 

• If one also considers potential additions to the administrative record, how much more paper work is 
really required? 

• Will our focus on impairment result in allegations that we are de-emphasizing opportunities for pub 
enjoyment? 

• How do we reconcile the mandates of other laws, ie the Endangered Species Act and the Wildernes 
Act, which prescribe specific actions as well? 

• How does the new policy influence our capacity to respond to external threats? 
• The standard is absolute when proposed actions are considered. But what about past decisions and 

actions that resulted in development or activities now determined to result in impairment? What are 
parameters of a "reasonably possible" response? 

• What about impairment that occurred before the park was established? 
• At what point does our judgment rise to a "professional" level? Should there be standards of trainin 

experience, or other knowledge to assure credibility of the decision-maker? 
• Does the existing long-term research, inventory and monitoring protocols in place provide the 

information needed to fulfill this new policy? 
• Etc, etc, etc 

Those searching for absolute answers to these and yet more questions will almost certainly be frustrated, 
variety of what-ifs surrounding each decision is infinite. Even so, the following is recommended, and may 
anticipated in the future: 

1. Careful reading of the Organic Act (as amended), park enabling legislation, and the new Managem 
Policies (including updated DO-12) is essential. 

2. Task groups of specialists in natural and cultural resources management are now developing the be 
possible guidance to help identify the basic questions in their professions and suggest how to make 
distinctions between impact and impairment. 

3. A Web site is being established where such guidance as well as discussion of this issue can be post 
The URL is www.nps.gov/protect. 

4. The training community is engaged and will be incorporating information about this new policy an 
how it is best implemented in all appropriate training opportunities. 

5. The legal community is engaged to assure compliance as well as to assure the most consistent 
interpretations possible throughout the System. 
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Finally, however, it must be recognized that our potential to best implement the new Policy is in the futur 
We will become better through training, collaboration, and the advice of experts in the resources and lega 
communities. Court decisions may well intervene with precedent-setting decisions. It is a work in progres 
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Park Protection National Park Service 
US Department of the Interior 

Service-wide Strategy for Implementing the No-Impairment Policy 
(This strategy was recommended by the No-Impairment Coordinating Committee 
and approved by the National Leadership Council May 31, 2001) 

The Service has a need for more comprehensive guidance that will help us implement Section 1.4 of 
Management Policies in a more consistent way. The following steps will be taken to meet that need. 

1. Until the more comprehensive guidance is issued, we will continue to manage the parks to the best of o 
ability, using the guidance found in Section 1.4 and other sections of Management Policies, and any other 
supplemental materials that may be issued. Managers should understand that the absence of definitive 
guidance on impairment does not mean that decisions should be delayed or withheld. While it is true that 
should proceed with caution, caution has always been called for when a decision might have a major imp 
on park resources or values. The thoughtful application of all aspects of Management Policies will, in aim 
all cases, lead to decisions that are rational and appropriate. An administrative record showing that all 
relevant factors were considered will further ensure that our decisions are defensible. To ensure some lev 
of consistency and to enhance learning, structured procedures for sharing information should be employe 
all those who are engaged in preparing plans and other documents requiring decisions that may lead to 
impairments. Where there is an obvious ongoing impairment, action must be taken, to the extent possible 
within our authorities and available resources, to eliminate the impairment. 

2. The Associate Directors for Natural Resource Stewardship and Science, and Cultural Resource 
Stewardship and Partnership will convene a work group to develop comprehensive guidance on how the 
Service should implement Section 1.4 of Management Policies. 

3. The work group will include program managers, scientists and other experts representing a broad cross 
section of natural, cultural, and recreational resource disciplines. It will also have strong representation by 
park managers to provide a "reality check." In addition, an invitation to participate will be extended to the 
Associate Directors for Professional Services, and Operations and Education, and to one or more regional 
directors. 

4. The work group will: 

• Organize itself to efficiently perform its work. 
• Develop criteria/standards that will help us determine when an impact constitutes an impairment of 

park resources or values. 
• Develop criteria/standards and a process for addressing ongoing impairments. 
• Clarify how decision-makers should respond when they receive conflicting or questionable advice 

about whether a proposed action would cause impairment. 
• Compile case studies that illustrate how the criteria/standards are applied to real-life situations, and 

how a park's enabling legislation, planning documents, and other factors are taken into account. 
• Recommend a long-term process for evaluating and improving upon the criteria/standards and addi 

to the compilation of case studies. 
• [Target dates: First meeting in 6 weeks; draft criteria and case studies available for review by 9/15/ 

5. The work group's products will be vetted through the No-Impairment Coordinating Committee, which 
turn will recommend action by the NLC, as necessary. 
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6. The work group's products, once adopted, will be incorporated into a handbook to help all employees 
understand why the no-impairment policy is important to the long-term viability of the national park syste 
and how the policy will be implemented. Program managers who are responsible for handbooks and 
reference manuals on other topics (e.g., cultural resources, natural resources, facility management) will al 
look for opportunities to incorporate impairment guidance into their documents. 

7. An intranet web site will be established where decision-makers, resource managers, facility managers, 
planners, trainers, and anyone else with an interest in the no-impairment policy can obtain up-to-date 
information about what the policy means and how it is being applied to the decision-making process. Am 
other things, the web site will include a list, compiled by the Associate Directors, of employees with 
specialized expertise who can be called upon to help superintendents and resource managers evaluate 
potentially contentious resource issues. 

8. The Training Manager for Natural Resource Stewardship will coordinate efforts within the Training an 
Development Program to develop a plan for delivering appropriate training on this subject to all segments 
the work force. The plan will necessarily be long term, but will also look for opportunities in the short ter 
to orient employees to the no-impairment policy. 

9. Regional directors will focus particular attention on impairment-related findings when approving FON 
and Records of Decisions. 
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April 29, 2002 

The Impairment Issue: Questions and Answers 

1. Why is the "impairment" issue so important? 
2. Why are we now focusing so intensely on the no-impairment clause of the Organic 

Act?" 
3. Since similar lawsuits have been adjudicated before, why has the SUWA case been 

singled out? 
4. Where does this now leave the rest of the NPS? 
5. What does section 1.4 of Management Policies say? 
6. How will we implement this new policy? 
7. Does this mean that everything we do will be an impairment, and therefore we 

cannot do anything that will affect park resources or values? 
8. Does this mean it is okay to pursue activities that adversely impact park resources 

and values, as long as we do not impair Them? 
9. Will implementing this new policy require complicated new procedures? 

10. How do we distinguish an impact that is adverse from one that would constitute an 
impairment? 

11. What role does the administrative record play in this? 
12. What steps has the National Leadership Council taken regarding the impairment 

issue? 
13. What role do resource managers play in making impairment determinations? 
14. How will the Service help employees understand this issue and implement it 

effectively? 
15. Does our increased focus on avoiding impairment mean that we are de-emphasizing 

visitors and the "enjoyment" part of the Organic Act? 
16. How can we ensure Service-wide consistency in evaluating whether proposed 

actions would or would not cause impairment? 
17. How should park managers deal with existing impairments, or conditions that would 

cause impairment if allowed to continue? 
18. Will an activity necessary to avoid or eliminate impairment automatically have a 

high priority for Service-wide funding? 
19. How should an EIS or EA address "no action," when taking no action would cause 

impairment or allow an existing impairment to continue? 
20. Is the impairment of enjoyment prohibited? 
21. Can an action be taken if you don't know an answer regarding impacts? 
22. Should we make just one summary statement on impairment, or make an impairment 

determination for each topic? 
23. Can an NPS staff member who is a subject matter expert make an impairment 

finding? 
24. Can park resources be impaired through benign neglect? 

1. Why is the "impairment" issue so important? 

Eighty-five years ago, President Wilson signed into law the NPS Organic Act. There is an 
important provision in the law that tells us the purpose for which we manage the national 
parks: 
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