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INTRODUCTION

This report provides a detailed introduction to the case law which significantly affects
National Park management in the United States. Park Service personnel will be able to use the
material contained within the manuscript to guide them in the development of a variety of
management planning initiatives and in specific resource use decisions. The report does not
attempt to evaluate the language of the many relevant statutes passed by Congress nor the
regulations promulgated by the agency. It is assumed that agency managers are already well
acquainted with these statutes and regulations. Case law is an important, but often ill-understood
constraint in natural resources management. This report is intended to fill the information gap
regarding familiarity with the many court decisions guiding natural resource use and allocations
within our nation’s park lands.

To accomplish its intended purpose, this report is divided into two separate sections.
Section one provides a comprehensive description of the salient legal principles emanating from
case law which serve as guide posts in National Park management. Whenever possible, cases are
used in which the National Park Service is a litigant. Section two then develops, as case studies,
several reported cases that have direct relevance to issues faced by most National Parks.

National Park management involves decisions and plans that are the product of the
interplay among constitutional doctrines, statutes, regulations, common law principles, and
individual agency decisions. While the Park Service enjoys wide latitude in interpreting the
statutes and regulations for which it is responsible, the judiciary has final review authority.
Consequently, the interpretation courts give various provisions in a variety of decision contexts
has tremendous impact on the potential options held by the Park Service in dealing with park
management issues.

In order to best understand the material contained within this report, it is important to be
familiar with nature of legal reasoning. The primary feature of case law development is the idea
of reasoning from analogy. Courts are called upon to resolve disputes. To accomplish this task,
courts embark upon a process which first identifies the factual and legal issues presented by the
controversy before them, next the court identifies the relevant aspects of law necessary to make a
determination, then the court applies the law to the facts, and finally, the court explains its
decision.

While courts try to defer to agency dec1sxons courts also reserve the final authority to
interpret and make law. American courts, as a vestige of our English legal heritage, have the
power to make positive law through the common law, not just follow statutory pronouncements
from the legislature. Often, too, the statutes which guide agencies are vague, filled with broad
and general terms. It is the duty of the judiciary to give meaning to these terms and provisions
when disputes arise as a result of the ambiguity found in statutory language. Courts search for
the proper fit and balance among these many competing legal sources when deciding cases.
Because of the role of precedent, courts try to craft consistent interpretations that guide those
responsible for following its decisions.

This report tries to explain the most consistent legal principles affecting national park
management in a manner that can be easily understood by park service personnel. In doing so, it



is hoped that this report will improve management efficiency and efficacy by helping guide the
decision making process and thereby contribute to avoiding potentially costly litigation and its
attendant problems of delay, waste of scarce management resources, and demoralization.

PART ONE: LEGAL OVERVIEW

L PARK PURPOSES

A. Organic Act

Congress has spoken as to the management of the National Park System. In the
Organic Act, (creating the Park Service), Congress stated the agency was, “[To] promote
and regulate the use of the Federal areas known as national parks, monuments, and
reservations...by such means and measures as conform to the fundamental purpose of
said park, monuments and reservations; which purpose is to conserve the scenery and the
natural and historic objects and wildlife therein and to provide for the enjoyment of the
same in such manner and by such means as will leave them unimpaired for the enjoyment
of future generations.” In subsequent amendments to the Organic Act, Congress
explained that the promotion and regulation of the NP system shall be consistent with the
protection of park resources, and shall not be exercised in derogation of these values
except as may have been specifically provided for by Congress.? In this regard,
subsequent park unit legislation is seen as augmenting the Organic Act, not repealing its
preservation mandates.?

The Organic Act and its amendments require management of park areas so as not
to compromise the park’s natural resources.* However, the Act is silent as to how the
NPS is to achieve protection of park resources.’

16 US.C. 1
2 16 US.C. 1a-1
3 Mausolf v Babbitt [hereafter Mausolf IV] 125 F.3d 661, 668 ((8™ Cir. 1997)

_ 4 Alaska Wilderness Alliance v Jensen, [hereafter referred to as AWA], 108 F.3d 1065 at
1072 (9th Cir. 1997)

5 National Wildlife Federation v NPS, [hereafter referred to as NWF], 669 F.Supp. 384 at
391 (D.Wyo. 1987)



B. Park Purposes

Congress has placed specific emphasis on the preservation and conservation of
natural resources within park units.® Thus, the primary management function of the NPS
is preservation of wildlife and natural scenery, when conflicts erupt between
conservation and visitor enjoyment.” Indeed, the desire to observe wildlife for purely
aesthetic purposes in National Parks is a cognizable user interest within the definition of
park use and enjoyment.® Congress has repeatedly made clear that it does not consider
consumptive uses of park resources to be compatible within park units unless otherwise
specifically provided for through statute.’

C. Park Uses-Balancing

Under the Organic Act, the NPS have been given the difficult task of balancing
use with protection in the management of the National Parks’s.!° To achieve this
difficult enterprise, the NPS is given broad discretion in determining what uses of park
resources are proper, and what proportion of the park’s resources are available for each
use.!' The NPS is not expected to increase public use to the extent of compromising the
nature and character of park units,'? and courts have been careful to ensure that the NPS
has the authority to strike a reasoned balance between the goals of natural resources
protection, recreation, and safety without undue interference.'®

In carrying out its preservation mission, NPS need not wait for damage to actually

¢ Michigan United Conservation Clubs v Lujan, [hereafter referred to as MUCC], 949
F.2d 202 at 206 (6th Cir. 1991); Bicycle Trails Council of Marin v Babbitt, [hereafter referred to
as BTCM], 82 F.3d 1445 at 1452 (9th Cir. 1996)

7 MUCC at 207 (1991)

| Wyoming Farm Bureau v Babbitt, [hereafter referred to as WFB], 987 F.Supp. 1349 at
1360 (D. Wyo.1997) :

® MUCC at 207 (1991)

1 NWF at 390 (1987)

" BTCM at 1454 (1996); NWF at 391 (1987)
12 BTCM at 1457 (1996)

13 BTCM at 1468 (1996)



occur before taking action to protect its wildlife and other natural attributes." Exotic
species such as wild horses, however popular, when their continued existence in the park
poses a potential threat to preserving the park’s ecological integrity, may be removed."

As to the question whether the Park Service may permit activities within national
parks that permanently impair unique park resources, the answer is decidedly “no”.'¢
The Park Service mandate is to permit only those forms of enjoyment and access that are
consistent with preservation and inconsistent with significant, permanent impairment.'”
Management of national parks must always be exercised with an eye toward promoting
specific regulatory objectives and the protection of scenic, natural, and cultural
resources.'®

II. ADMINISTRATIVE DEFERENCE AND PROCEDURE

A. General

Agencies typically engage in three types of activities: adjudications, rule making,
and decisions. The latter two can be either formal or informal processes. Informal
decisions are reviewed under the arbitrary and capricious standard.'

Most actions taken by land managing agencies, such as the National Park Service,
are informal rule making and informal decision making. Informal rule making takes the
form of management plans and regulations that only require notice in the federal register
and comment from the public, accompanied by some sort of administrative record.
Informal decisions are the vast majority of Park Service actions that are taken pursuant to
management plans, regulations, and policy guidelines. These types of decisions must
also be accompanied by some form of administrative record.

The Park Service, because it is a “management agency”, rather than a “regulatory

1 Wilkins v Dept. of Interior, [hereafter referred to as Wilkins], 995 F2d 850 at 853 (8th
Cir. 1993); New Mexico State Game Commission v Udall 410 F2d 1197 (10th 1969)

¥ Wilkins at 852-853 (1993)

16 Southern Utah Wilderness Alliance v. Dabney [hereafter SUWA] 7 F.Supp.2d 1205
(D.Utah 1998)

7 SUWA at 1211 (1998)
18 Mausolf IV at 669 (8" Cir. 1997)

19 Wilkins at 852 (1993)



agency”, is rarely subject to formal action requirements.® This distinction stems from
the notion that land owning agencies are acting as managers of federal property,
conditioning the use of that property as any private proprietor may. Regulatory agencies,
on the other hand, are viewed as exercising the police like powers of the sovereign,
truncating the exercise of otherwise permissible human behavior.

The Secretary of the Interior is authorized to “make and publish such rules and
regulations as deemed appropriate for the use and management of the national parks.””!
NPS discretion in its management decisions is extremely broad.?

B. Statutory Interpretation

The authority of an agency to administer congressionally created programs
necessarily requires an agency to formulate policy and rules to fill legislative gaps, left
implicitly or explicitly by Congress.” The interpretation put on a statute by an agency
charged with administering the statute is entitled to deference from the courts.?*

The park service enjoys particularly strong deference from courts in the
interpretation that the NPS gives to statutes it administers.”* This considerable latitude
for interpretation is granted so long as the NPS demonstrates that the interpretation is
reasonable.?®

Judicial review of agency interpretation of statutes is a two step process: First, the
court must independently determine if Congress has spoken directly concerning the
precise question at issue. If so, the Court’s inquiry is over, and the Court must
implement the explicit will of Congress. If, however, the statute is silent or ambiguous
with respect to the particular issue, then the court must give effect to the agency’s
interpretation if it is reasonable.”’” The court cannot substitute its own judgement as to

2 Lake Mohave Boat Owners Association v NPS, 78 F.3d 1360 (9th Cir. 1996)

21 16 U.S.C. 3 cited in MUCC at 204 (1991); AWA 1070 (1997)

[
]

NWF at 391 (1987)
2 WEFB at 1371 (1997)

2 AWA 1069 (1997); MUCC 206 (1991)

% AWA at 1073 (1997); BICM at 1454 (1996)
% AWA at 1070 (1997)

27 BCTM 1452 (1996)



what is the best interpretation.”® However, the court is bound to reject administrative
interpretations that are inconsistent with the explicit will of Congress.?

Deference to an agency’s interpretation of a statute is greatest when the issue to be
resolved involves technical matters within the scope of an agency’s specific expertise.*
When reviewing an agency’s statutory interpretation, the court looks to whether the
interpretation is consistent over time and supportable on the basis of available
information, in determining whether the agency has violated the arbitrary and capricious
standard.?!

Consistency over time in an agency’s interpretation of a statute is one of the most
important considerations in evaluating whether an agency is arbitrary or capricious in its
construction of a statute.*? For example, when an agency’s interpretation of a statute is
open and public over a long period of time, and there is no evidence that Congress
sought to alter this interpretation, a strong presumption settles in that the agency has
correctly captured the will of Congress.® In divining legislative intent, however, an
agency cannot use post passage comments from legislators to give meaning to statutory
language, not even in footnote.**

C. Rule-making

An even greater degree of deference is accorded to an agency’s interpretation of
the regulations which the agency administers.*® Regulations promulgated pursuant to
express statutory authority will be upheld by the courts unless the agency’s rule making

2 MUCC at 206 (1991)
2 MUCC at 206 (1991)

30 Kunaknana v Clark, [hereafter referred to as Kunaknana], 742 F.2d 1145 at 1150 (9th
Cir. 1984)

3 MUCC at 206 (1991)

32 Seldovia Native Association v Lujan, [hereafter referred to as Seldovia], 904 F.2d
1335 at 1346 (9th Cir.1990) .

3 MUCC at 210 (1991)
* MUCC at 209-210 (1991)

35 Mausolf IV at 667-668 (1997)



is arbitrary, capricious, or manifestly contrary to express statutory intent.’* Another
factor a court considers in deciding whether a regulation is arbitrary or not is whether the
rule is directly related to the purposes of the statute it is purported to implement.?’

Under informal rule making, an agency is required to provide a concise general
statement of the regulation’s purpose and the basis for its implementation.*® Despite
what some interest groups have attempted to assert, an agency regulation need not try to
correct every issue that may contribute to a particular problem, for an agency must
contend with a multitude of matters of varying degrees of importance. Thus, an agency
must be permitted to make limited progress as it goes along.** Rule making would never
end if an agency was required to respond to every comment that was given in response to
an agency’s treatment of public input.*

D. Decisions

A court must determine, in reviewing an agency decision, if the agency (1) acted
within the scope of its authority, (2) acted in accordance with prescribed procedure, and
(3) acted in an arbitrary or capricious manner.*' Just as in statutory interpretation and
regulatory rule making, the NPS enjoys tremendous deference from courts concerning
the agency’s informal decisions.*

It is extremely important to note that the arbitrary and capricious inquiry, by which

3¢ Mausolf IV at 667 (1997); Spiegel v Babbitt, [hereafter referred to as Spiegal] 855
F.Supp. 402 at 404 (D.D.C. 1994); Voyageurs Region National Park Association v Lujan,
[hereafter referred to as VRNPA], 966 F.2d 424 at 427 (8th Cir. 1992).

% VRNAP at 427 (1992)

3% Personal Watercraft v Dept. of Commerce, [hereafter referred to as PW], 48 F.3d 540
at 545 (D.D.C. 1995)

¥ PW at 544 (1995)
“ PW at 543 (1995)
4 WFB at 1364 (1997)

2 Grand Canyon Air Tour Coalition v. FFA 154 F.3d 455 (D.D.C. 1998); Mausolf IV at
669 (1997); Alaska Wilderness Recreation and Tourism Association v Morrison, [hereafter
referred to as AWRT] 67 F.3d 723 at 727 (9th Cir. 1995); Fort Sumter Tours, Inc. v Babbitt,
[hereafter referred to as FS] 66 F.3d 1324 at 1335 (4th Cir. 1995); Christianson v Hauptman,
[hereafter referred to as Christianson] 991 F.2d 59 at 63 (2nd Cir. 1993); Conservation Law
Foundation v Dept. of Interior, [hereafter referred to as CLF], 864 F2d 954 at 957 (1st Cir. 1989).

9



decisions are judged, focuses upon the rationality of the decision making process rather
than upon the wisdom of the actual decision made.* An agency’s technical decisions,
based upon its particular expertise, must be afforded the greatest amount of deference of
all, so long as the agency identifies the methods it used to collect and analyze technical
data.*

Where many possible solutions exist for a particular problem, the court must
uphold the agency’s choice of resolution so long as the process of making that choice
was not arbitrary.** To pass this procedural standard, the NPS must provide some form
of administrative record for its informal decisions for the court to review.*

The administrative record must disclose an agency’s analysis, reasoning, and
methods used at arriving at its decision.”’ It must also articulate why the facts the agency
used were relevant to the issue being resolved.*® An agency’s record must contain an
explanation of the balancing it engaged in when weighing among conflicting policies.*
The record must be contemporaneous with the decision and cannot be a post hoc
rationalization. On occasion, the reviewing court may request additional information to
explain a particular matter, but such post decision augmentation is rare.>

In explaining its decision, the agency must articulate the relative weight it
assigned to different types of evidence within its deliberative process.”’ An agency must
also establish the validity for its evidence prior to reaching conclusions based upon that

“ WFB at 1364 (1997)

# Fund for Animals v Babbitt, [hereafter referred to as FFA] 903 F.Supp. 96 at 114
(D.D.C. 1995); CLF at 960 (1989)

4 Wilderness Public Rights Fund v Kleppe, [hereafter referred to as WPRF], 608 F.2d
1250 at 1254 (9th Cir.1979) '

4 FS at 1324 (1995)

7 WEB at 1364 (1997)

4 FFA at 105 (1995)

9 BTCM at 1456 (1996)

0 FS 1336 (1995); Wilkins at 853 (1993)
51 BTCM at 1463 (1996)

10



evidence.® Scientific uncertainty does not invalidate a decision so long as an agency
explains how it treated the uncertainty.” The fact that the evidence may not be
irrefutable on the issue does not render a decision arbitrary.** Deference is not so great,
of course, that the decision can run counter to the data presented.®®> The agency must also
make a good faith effort to identify the salient facts necessary for properly making a
decision in the proper context.>

Courts must defer to an agency’s choice for scientific data and statistical methods
so long as the agency explains the rationale for using such data and methods in its
administrative record.”” Public opinion evidence used to make an agency decision need
NOT be generated by a systematic study quantifying particular sentiments; subjective
visitor comments and staff reports are sufficient to identify possible user conflicts in
parks.*®

An agency must follow its own regulations and decision precedents; a change in
course or policy requires justification even greater than that necessary to establish a
decision in the first place.”

Despite the great deference the NPS enjoys, it may not use its discretion to the
detriment of the conservation of wildlife, scenery, and historic objects the NPS is
supposed to protect.’* While bearing this in mind, it is useful to note that Non-
conforming uses don’t inherently entail degradation of park values.®'

The case law concerning informal agency decision making, and the accompanying
administrative record, can be summarized into a relatively simple process involving nine

2 FS at 1336 (1995)

5 FFA at 105 (1995)

S WEFB at 1372 (1997); FFA at 114 (1995)
55 WFB at 1364 (1997)

% FS at 1335 (1995); CLF at 958 (1989)

57 FFA at 114 (1995)

% BTCM at 1465 (1996)

%9 BTCM at 1455 (1996); VRNPA at 428 (1992); Sierra Club v Lujan, [hereafter referred
to as SC], 716 F.Supp. 1289 at 1293 (D.Ariz. 1989)

€ AWA at 1070 (1997)
6 AWA at 1073 (1997)

11



distinct elements contained within the record. These elements, briefly listed, are®:
1. Identify the purpose of the decision and the goals to be achieved by the decision.
R State the appropriate statutes, regulations, policies, and prior decisions that serve
as legal parameters within which the decision must be made.
3. Identify the types of facts that are relevant to making the decision.
4. State the criteria that will be used to evaluate the relevant facts and identify the
- relative weight which will be assigned to competing facts when balancing
different types of information.

3, Describe analysis techniques and methods used to collect the data and evaluate it.

6. Disclose all major assumptions, areas of uncertainty, and limitations on
accuracy.

7. Generate several possible decision alternatives, each of which will meet the goals
and objectives identified in step “1".

8. Select an alternative and explain why the choice made is the best one available
based upon the objectives in step “1" and the parameters identified in step
“2n‘ 4 :

9. Explain what factors will precipitate the need to re-evaluate the decision and

initiate a new decision making process.

In the event that a departure from precedent is needed, the administrative record must
also explain (1) what new information has subsequently come to light necessitating a re-
evaluation; or (2) what inaccurate information led to the prior inappropriate decision or
policy, creating the need to depart from precedent. Justifying a departure from prior
policy imposes a greater duty upon the agency to justify its decision than if the agency
were acting upon a problem of first impression.

Step One requires the park service to ask itself what is the core problem and what goals
must be met before a resolution to the problem is considered successful. Step Two
requires the manager to explain which regulations, statutes, and management plans
constrain the solution options available to the park. One does not meet the requirement
of Step Two merely by listing the appropriate laws and regulations. The manager must
explain what elements of prior plans, regulations, and statutes play a direct constraint
upon the options available to the manager to achieve the specific goals identified in Step
One.

Step Three serves to prevent a manager from merely relying upon the information
currently available or easily obtainable. This step demands that the manager identify the

62 See Chapter 5 (by H. Bader) contained in Outdoor Recreation Management ;
Jubenville and Twight; Venture Publishing, Inc.; State College, PA (1993); pages 67-74.
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