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FOREWORD

This combined Archeological Assistance Study and Preservation Law Reporter
Special Report compiles and summarizes State statutes that protect archeological
resources. Its purpose is to provide a ready resource for archeological protection at the
State level to help improve cooperation among agencies, and for the efficient application
of the full range of statutory responsibilities in effective archeological preservation
programs.

This extensive survey was prepared by Carol L. Carnett, Esq., an attorney with the
Legal Aid Bureau of Maryland. The final report has several important sections, but its
principal part is the state-by-state law summaries and legal citations. The summaries each
provide a brief contextual paragraph about States’ archeological preservation programs,
followed by a second paragraph that specifically addresses archeological protection. The
legal citations provide detailed information from each State code, and they are organized
by categories which are found in typical law library research tools.

We depart from our standard format for reference citations (i.e., the style accepted
for publication in the journal American Antiquity) in favor of usages and standard legal
citation format, which are more familiar to attorneys and judges. Also, the standardized
Federal government spelling of “archeology” is used throughout, except in titles and direct
references to the Archaeological Resources Protection Act where it is spelled “archaeolo-

»

£.

We wish to thank Ms. Carnett for this significant- contribution to the limited
information currently available to the public on laws affecting archeological protection at
the State level. We also acknowledge and thank the State Attorneys General and Historic
Preservation Offices who insured that there were reviews, revisions, and additional
information for each State’s entry. Significant assistance to the author in preparing the
final manuscript was also provided by David Tarler, Esq. Finally, we wish to thank Steve
Hattenbach, of the University of Indiana School of Law, for his assistance in finalizing
production of this publication.

Francis P. McManamon Paul W. Edmondson
Departmental Consulting Archeologist Deputy General Counsel
National Park Service National Trust for Historic Preservation

U.S. Department of the Interior
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A SURVEY OF STATE STATUTES: OVERVIEW

Statutes promoting archeological resources protection at the State level vary widely
in the areas of scope, construction, penalty provisions, and enforcement provisions. Some
States clearly differentiate between protection of prehistoric archeological resources and
historic archeological sites, while others use the same general statutes to cover both historic
and prehistoric areas. A chart outlining the scope of State statutes which appeared in C.
Carnett, Legal Background of Archeological Resources Protection 6-7 (revised ed.
September 1991), divided existing State statutes into several categories in order to
compensate for the fact that many States do not codify their archeological resources
protection statutes under a single heading. States have different ways of addressing
protection issues or defining types of offenses, and often enforcement authority is spread
among several State agencies. In addition, statutory protection and recognition of funding
needs for archeological resources may change from year to year, as legislatures pass new
laws or modify existing laws.

Initial research into existing State statutes focused upon categories that reinforced
or complemented the Federal Archaeological Resources Protection Act (ARPA; 16 U.S.C.
§§ 470aa-mm). These categories included: restrictions on the sale of antiquities, artifacts,
and/or forgeries; discouragement of resource-threatening activities on private lands; ARPA-
like resource management statutes that contain penalty provisions; burial protection and
reinterment; and acquisition of real property and archeological resources. It should be
noted, however, that there are several more general State statutes that, under certain
circumstances, may be considered applicable to protection of archeological resources, and
which carry criminal and/or civil penalties for violations. Those statutes address vandalism,
theft of private or government property, trespass, conversion, fraud, conspiracy, damage
to or destruction of government or private property, embezzlement, burials, and cemeteries.
Most States also have some statutory provisions for historic preservation zoning, public and
private funding of historic preservation efforts, and comprehensive plans that identify and
protect cultural and environmental resources. Site location is sometimes categorized in State
laws as privileged or confidential information. Additional laws governing land use and
management, transportation, and estates and trusts—and even the tax code—may impact
both archeological and historical resources.

Almost all States have established statutes and regulations for issuing field
investigation permits. In most cases, State permitting requirements are restricted to State-
owned lands except when a State has a co-management agreement with a Federal agency
(i.e., U.S. Forest Service or National Park Service). Co-management agreements occur, for
example, when the Federal government leases Federal land to a State for the management
of specific resources. Unless a choice of law is written into a Federal-State interagency
agreement, both Federal and State laws are applicable to the co-managed lands. Because
most States have requirements for inter-agency cooperation in completing activities such
as environmental impact statements, this survey will point only to those States that do not
statutorily mandate such cooperation.
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Many States have statutes that create a State Archeologist position and a State
Historical Agency, mandate a State Register of Historic Places, and provide for State
cultural resources surveys. In addition, all States have created a State Historic Preservation
Officer (SHPO). In the context of this survey, it was necessary to clearly distinguish
between the position of State Archeologist, which exists only in some States, and the SHPO
because these are often separate positions with separate duties and scope of authority. For
example, in an earlier survey of SHPO offices, all responding SHPOs (68%) indicated that
compliance with Federal law (i.e., permits issued pursuant to section 106 of the National
Historic Preservation Act, 16 U.S.C. § 470 et seq.) occupies a large portion of their work.

Preceding each summary of State protection and enforcement laws is a list of
indexing categories to help locate citations to those laws. These terms are taken directly
from the index provided in each State code, and are current for 1994. Only terms actually
used as primary or secondary references in the particular State code index have been
included. For example, statutes pertaining to native peoples may be indexed under
“aboriginal peoples,” “Indians,” “Native Americans,” or under the names of individual
tribes, depending on which code is used. State laws that address particular properties (e.g.,
ghost towns in Colorado), as well as significant pending legislation, also are included in the
following discussion.

State burial laws having repatriation or reburial sections specifically involving
Native American burials are flagged in the Burials category by a 4 sign.

A Survey of State Statutes Protecting Archaeological Resources



ALABAMA

INDEXING CATEGORIES

CITATIONS

Main category:
History and Archives
Alabama Historical Commission
Sub-categories:
Aboriginal Mounds, Earthworks and Other
Antiquities
Archaeological Treasures
Historical Preservation Authorities
Cemeteries
State Parks
Museums
Salvage
Shipwrecks
Authority:
Department of Archives and History

The Alabama Historical Commission (AHC) is the
primary agency for archeological resources protection.
A number of commissions have also been created to
administer specific sites not administered by the AHC.
Among these are the Historic Blakely Authority,
Historic Chattahooche Commission, USS Alabama
Battleship Commission, Ft. Morgan, Cahaba Historical
site, LaGrange Historic site, and Tannehill Furnace
and Foundry. The Department of Archives and History
and the State Conservation Department also assist in
the protection of archeological resources. The State
reserves exclusive right to explore, excavate and
survey historic and prehistoric sites, but if the site is
privately owned, the consent of the landowner is
required. No artifacts may be removed from the State.
Statutory mechanisms are in place for donations,
endowments, and memorial funds for persons wishing
to assist State preservation activities. Alabama is the
only State to have established a Council on Historic
Pilgrimages.

Penalties for archeological resources violations are
specified at the misdemeanor level, with up to $1,000
in fines, or up to one year in jail, or both. Comple-
menting the nominal State policing authority, AHC
also has police power, and is authorized to vest law
enforcement authority in certain AHC employees.
However, whereas individual site commission statutes
contain specific penalty and enforcement sections, the
AHC statute lacks analogous provisions.

Code: Code of Alabama (Ala. Code)

State Archeologist:

Historic Agency: § 41-9-240 (primary agency)

Register: § 41-9-249(10)

Survey/Inventory: § 41-9-249(9)

Authority to Promulgate Rules/Regulations:
§ 41-10-149; § 41-9-325; § 41-10-181

Obligation to Report Discoveries:

Confidentiality of Site Location/Information:
Permit to Conduct Field Investigations: (con-

tracts rather than permits)
Land: § 13A-7-23.1; § 41-3-1 to -6
Submerged Lands: § 41-9-249.1

Acquisitions: § 41-9-242

Real Property: § 41-9-242; § 41-9-249(4) and
(7a; § 41-9-326

Artifacts: § 41-3-5; § 41-9-249.1

Gifts: § 41-6-50 to -53; § 41-9-249(22)

Curation: § 41-9-249(14)

Education: § 16-42-1 to -3 (historic research);

§ 41-9-249(1),(2),(9),(10),(16), and (17)

Commercial Restrictions:

Burials: § 41-3-1 to -6; § 13A-7-23.1
Excavation Prohibited: § 13A-7-23.1;

§ 41-3-2
Reinterment: § 41-3-4 and -5

Activity on Private Lands: § 41-3-3; §13-A-7-23.1
(burials)

Penalties Provided by Protection Statute(s):
Civil: § 41-10-181 (specific to Blakeley site)
Criminal: § 4-3-6; § 41-9-325 (specific to

Tannehill Furnace site)

Native Involvement: § 41-9-708 to -717
Consultation: § 41-9-716
Appointment to State

Agency/Commission: § 41-9-708

Miscellaneous: § 41-9-257 to -259 (Historic Pil-
grimages); Article 2 § 272 (special properties);
§ 44-10-135 to -154 (Historic Preservation
Authority)
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ALASKA

INDEXING CATEGORIES

CITATIONS

Main category:

Historic Preservation Act
Sub-categories:

Natives

Ships and Shipping

Historic, prehistoric and archaeological resources
Authority:

Department of Natural Resources

Alaska’s Historic Preservation Act covers historic,
prehistoric and archeological resources. Administered
by the Department of Natural Resources (DNR), the
Act addresses threats to resources from public and
private construction, vests enforcement authority in
DNR employees, and includes both criminal and civil
penalties. The Act prohibits excavation, appropriation,
removal, injury, or destruction of resources without a
permit, and prohibits possession, sale, purchase, or
transportation of resources taken in violation of the
Historic Preservation Act or the Antiquities Act of
1906 (16 U.S.C. § 433). The Historic Preservation Act
also allows the confiscation of personal resources for
some violations. Written approval from the landowner
is required for excavation and removal of remains
from private lands. The State reserves title to all
historic, prehistoric and archeological resources found
on lands owned or controlled by the State, including
tideland and submerged land, but recognizes the right
of possession and use of such resources by “persons of
aboriginal descent.”

Civil and criminal enforcement actions are
brought by the Attorney General. Stiff civil penalties
provide a maximum fine of $100,000 for each viola-
tion. Class A criminal misdemeanors carry a maximum
sentence of up to one year in jail and a fine of $5,000
per offense for individuals, and a $200,000 fine per
offense for associations or corporations. When calcu-
lating a fine, the financial resources of the defendant
must be taken into account, as well as any effort by the
violator to make restitution (or, in the case of an
association, efforts to discipline its employee). A fine
may also be assessed at two times the monetary gain
realized by the defendant, or two times the loss caused
to property or person, whichever is greater.

Code: Alaska Statutes (Alaska Stat.)

State Archeologist:
Historic Agency: § 45.35.300 et seq.
Register: § 41.35.030(2)
Survey/Inventory: § 41.35.070(a); § 41.35.090
Authority to Promulgate Rules/Regulations:
§ 41.35.050
Obligation to Report Discoveries: § 41.35.070
Confidentiality of Site Location/Information:
Permit to Conduct Field Investigations:
Land: § 41.35.080
Submerged Lands: § 41.35.080
Acquisitions:
Real Property: § 41.35.080; § 41.35.060(b)
(for endangered properties)
Artifacts: § 41.35.080
Gifts: § 41.35.080; § 41.35.380
Curation: § 41.35.020
Education:
Commercial Restrictions: § 41.35.200(b)
Burials: § 41.35.200
Excavation Prohibited: § 41.35.200(a)
Reinterment:
Activity on Private Lands: § 41.35.030;
§ 41.35.100; § 41.35.090
Penalties Provided By Protection Statute(s):
Civil: § 41.35.215
Criminal: § 41.35.210; §12.55.035;
§ 12.55.135
Native Involvement: § 41.35.080
Consultation: § 41.35.080 (consent is required)
Appointment to State Agency/Commission:
§41.35.310(4)
Miscellaneous:
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ARIZONA

INDEXING CATEGORIES

CITATIONS

Main category:
Historic Preservation
Sub-categories
Archaeological discoveries
Caves and caverns
Indians
Authority:
State Parks Division of History and Archives
Special Incentives:
Site Stewardship Program

Sections of the Arizona Historic Preservation Act
pertaining to archeological resources have many of the
same provisions as ARPA. The Arizona statute specifi-
cally addresses criminal and civil penalties, permitting
procedures, defacement of sites and/or objects, burial
sites and sacred funerary objects, and unlawful repro-
duction of archeological specimens. In addition to
general statutes, the Historic Preservation and Caves
statutes have separate sections on vandalism. The
Historic Sites Review Committee, Historical Advisory
Commission, and Archaeology Advisory Commission
are all established by statute.

Felony offenses, such as unauthorized excavation
of sites, carry maximum penalties of 5 years imprison-
ment and a $150,000 fine. Misdemeanor penalties
include a $2,500 fine and up to 6 months in jail or, for
each offense, a $500 fine and 30 days in jail. All items
taken and records kept about the site shall be forfeited
pursuant to conviction.

Code: Arizona Revised Statutes Annotated (Ariz.
Rev. Stat. Ann.)

State Archeologist:

Historic Agency: § 41-1352; § 41-821

Register: § 41-511.04(A)(9); § 41-862; § 41-
511.04(B)(2)

Survey/Inventory: § 41-511.04(B)(1)

Authority to Promulgate Rules/Regulations: § 41-
842; § 41-511.04(A)(11)

Obligation to Report Discoveries: § 41-861 and -
862; § 41-844

Confidentiality of Site Location/Information:

Permit to Conduct Field Investigations:
Land: § 41-842 and -843
Submerged Lands: § 41-841

Acquisitions:
Real Property: § 41-821
Artifacts:
Gifts: § 42-139.01 to .03 (tax incentives)

Curation: § 15-631; § 41-844

Education: § 41-847(E)(2) and (5)

Commercial Restrictions: § 41-845

Burialse: § 41-844; § 41-865
Excavation Prohibited: § 41-841(A)
Reinterment: § 41-844(E) and (G)

Activity on Private Lands: § 41-847(E)(4)

Penalties Provided by Protection Statute(s):
Civil:
Criminal: § 13-3702, 3702.01; § 13-707; § 3-

906.01; § 41-846

Native Involvement: § 44-123 et seq.
Consultation: § 41-844; § 41-865
Appointment to State Agency/Commission:

Miscellaneous: § 13-3702 (caves); § 41-845
(unlawful reproduction of original archeological
specimen); § 41-3004.01 (Archaeology
Advisory Commission extended to 1/1/2005)
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ARKANSAS

INDEXING CATEGORIES

CITATIONS

Main categories:

Archeological Sites

Historical Preservation Program
Sub-categories:

Archeological survey

Historic sites

Caves

Human skeletal burial remains
Authority:

University of Arkansas Archaeological Survey

Administered through the University of Arkansas,
the State archeology law incorporates many aspects of
ARPA, such as a comprehensive definitions section
and delineation of specific penalties for violations.
Several statements of legislative purpose appear
directly in the statute rather than as legislative history
footnotes. Cooperation from State departments and
agencies, local governments, and municipal corpora-
tions is mandated, and duties of prosecuting attorneys
are defined. The statute contains specific trespass and
vandalism sections, assigns responsibility and liability
for objects and artifacts obtained through the archeo-
logical survey programs, and prohibits public disclo-
sure of certain site locations. The human skeletal
remains statute includes repatriation provisions.

Penalty provisions are sometimes site-specific
(e.g., Prairie Grove Battlefield). Most violations are
misdemeanor offenses with fines of no less than $50
and no more than $500, or from one to six months
imprisonment, or both. The maximum penalty for
members of the State Commemorative Commission
who violate the oath of service is a fine of $500 and
one year in jail. A first violation of the human skeletal
remains protection statute is a Class A misdemeanor
and each subsequent violation constitutes a felony.
Mere possession of an item does not create a presump-
tion of a violation.

Code: Arkansas Statutes Annotated (Ark. Stat.
Ann.)

Archeologist: § 13-6-204; § 7-104 and -106
Historic Agency: § 13-7-201 to -206; § 13-7-106 to
-108
Register: Act 58 § 4 (1967)
Survey/Inventory: §§ 13-6-201 to -203; § 13-7-105
Authority to Promulgate Rules/Regulations: § 13-
7-104; §§ 13-7-106 to -108
Obligation to Report Discoveries: § 13-6-304
Confidentiality of Site Location/Information:
§ 25-19-105
Permit to Conduct Field Investigations: (contracts
rather than permits)
Land: §§ 13-6-208 to -210
Submerged Lands:
Acquisitions:
Real Property: § 13-305
Artifacts:
Gifts: § 136-211; § 13-7-106(11); § 13-7-307
Curation: § 13-6-212
Education: § 13-3-215
Commercial Restrictions: § 13-6-406
Burials¢: §§ 13-6-401 to -409
Excavation Prohibited: § 13-408; § 13-6-
306(c)
Reinterment: § 13-6-404 and -405
Activity on Private Lands: § 13-6-307; §13-6-
403(b)
Penalties Provided by Protection Statute(s):
Civil:
Criminal: § 13-6-303; §§ 13-6-306 to -308;
§ 13-7-204; §§ 13-6-406 to -408
Native Involvement: § 13-6-404
Consultation: § 136-403(b)
Appointment to State Agency/Commission:
Miscellaneous: §§ 15-20-601 to -607 (caves); § 50-
1201 to -1206 (restrictive land use agreements)
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CALIFORNIA

INDEXING CATEGORIES

CITATIONS

Main categories:
Archaeology
Historical Sites
Sub-categories:
Historical resources preservation projects
Indians
Abandoned vessels
Caves
Authority:
Department of Parks and Public Recreation
Harbor and Navigation Authority

The California Department of Parks and Public
Recreation is responsible for regulation and adminis-
tration of archeological activities, including submerged
archeological sites. The archeology statute addresses
the need for environmental impact reports and details
licensing and permitting procedures for both salvage
and excavation activities. It also specifies that, absent
a permit, possession of items of archeological or
historical significance on board any watercraft consti-
tutes prima facie evidence of a violation, and that
authorities may confiscate such items immediately.
The State is authorized to seek assistance from Federal
or local law enforcement officers, deputizing them if
necessary. Consultation with the Native American
Heritage Commission is required only for issues
arising under the California burial laws.

Penalties for destroying objects of archeological
interest are determined under the general malicious
mischief misdemeanor statute, which provides a
maximum of six months in jail and $1,000 fine per
offense. For removal, destruction, or damage to
submerged archeological resources, the maximum fine
rises to $5,000. A subsequent conviction for traffick-
ing in human remains and burial objects is a felony
offense carrying up to $10,000 in fines and imprison-
ment. Civil penalties include payment of damages and
other costs, forfeiture of all items taken, and a court-
ordered ban on further archeological activities.

Code: West’s Annotated California Code (Cal.
[subject] Code (West)) (sections cited under this
code are to the following subjects: Public Re-
sources (Pub. Res.); Government (Gov’t);
Health and Safety (Health & Safety); Penal;
Harbors and Navigation (Harb. & Nav.); Reve-
nue and Taxation (Rev. & Tax))

State Archeologist:

Historic Agency: Pub. Res. § 5024.6; Gov’t § 9149
et seq.

Register: Pub. Res. § 5020.1; Pub. Res. § 5021 to
5026; Pub. Res. § 5024.1

Survey/Inventory: Pub. Res. § 5020.5; Pub. Res.
§ 30344 (coastal zones)

Authority to Promulgate Rules/Regulations:

Obligation to Report Discoveries:

Confidentiality of Site Location/Information:
Gov’t § 6254.10

Permit to Conduct Field Investigations: Pub. Res.
§ 5097.5
Land: Pub. Res. § 6313
Submerged Lands: Pub. Res. § 6309; Pub.

Res. § 6313 (d); Pub. Res. § 5024.6(k)

Acquisitions: Pub. Res. § 5013
Real Property: Gov’t § 37361
Artifacts:

Gifts: Gov’t § 25376; Gov’t § 37361.1; Gov’t
§ 11005

Curation: Pub. Res. § 5013; Gov’t § 25351

Education: Gov’t § 12233 (oral history project);
Pub. Res. § 5024.6(g) and (h)

Commercial Restrictions: Pub. Res. § 5097.99 (c)
(burial artifacts)

Burials¢: Pub. Res. § 5097.9; Pub. Res. § 5097.94
et seq.

Excavation Prohibited: Health & Safety
§ 7050.5; Pub. Res. § 5097.5
Reinterment: Pub. Res. § 5097.98; Pub. Res.
§ 5097.991

Activity on Private Lands:

Penalties Provided by Protection Statute(s):
Civil: Pub. Res. § 6314(b)

Criminal: Penal §§ 19 and 19a; Penal § 622-
1/2; Penal § 672; Pub. Res. § 5097.99; Harb.
and Nav. § 571; Penal § 6314(a)

(Cont’d)
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INDEXING CATEGORIES

CALIFORNIA (Cont'd)

CITATIONS

Native Involvement: Pub. Res. § 5024.6(i); Pub.
Res. § 5097.91 et seq.
Consultation: Pub. Res. § 5097.991; Gov’t
§ 65040.6
Appointment to State Agency/Commission:
Gov’t § 65040.6
Miscellaneous: Penal § 623 (caves); Pub. Res.
§ 25527 (power plant sites prohibited on historic
preservation areas); Rev. & Tax. § 421 to 430.5
(tax incentives)
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COLORODO

INDEXING CATEGORIES

Main category:

Archaeology and Archaeologists
Sub-categories:

Historic sites

Historical, prehistorical and archaeological

resources

Ghost towns
Authority:

State Historical Society

The general statute, evocative of ARPA, covers
crimes and civil offenses, respective penalties, salvage
archeology, treatment of human remains, sites located
on private lands, and unmarked human graves. Specif-
ic offenses defined in the statute include desecrating,
damaging, defacing, or destroying archeological
resources. There is also a section addressing bail for
purported violators. State income tax credits are
provided for the costs of preservation activities.
Colorado has a specific statute for ghost towns. Only
the owner or designated agent of the owner of such
property is allowed to alter the site in any way. Where
more than one law applies to burial sites, the statute
designates which law will control. The law covers all
political subdivisions in the State.

Any person who violates the protection provisions
for ghost towns faces a $2,000 fine, or up to six
months in jail, or both, for a first offense. Civil penal-
ties include forfeiture of all articles and materials
taken, as well as any monetary proceeds from the
prohibited activity. Court orders may be issued to
prevent further violations. Misdemeanor penalties
range from prison sentences of three months to two
years, or fines of $500 to $5,000, or both, per offense.
Felony offenses carry sentences of one to four years,
or fines of $1,000 to $500,000.

CITATIONS

Code: Colorado Revised Statutes (Colo. Rev. Stat.)

State Archeologist: § 24-80-403 to -405
Historic Agency: § 24-80-402

Register: §§ 24-80.1-101 et segq.
Survey/Inventory: § 24-80-405(d); § 24-80-502
Authority to Promulgate Rules/Regulations:
§§ 24-80-402 et seq.

Obligation to Report Discoveries: § 24-80-1302
(burials)

Confidentiality of Site Location/Information:
§ 24-80-405(g)

Permit to Conduct Field Investigations:

Land: §§ 24-80-406 ef seq.

Submerged Lands: § 24-80-401
Acquisitions: § 24-80-405(a), (e), and (j)

Real Property: § 24-80-401; § 24-65.1-101 et

seq.

Artifacts: § 24-80-401(1)

Gifts:

Curation: § 24-80-405(e) and (h)

Education: § 24-80-405(b) and (i)

Commercial Restrictions: § 18-5-110 (forgeries)
Burials: § 24-80-411; §§ 24-80-1301 ef seq. (in case
of conflict of laws,, § 1301 et seq. controls)

Excavation Prohibited: § 24-80-1302

Reinterment: § 24-80-1302(f); § 24-80-

1303(b)(3)

Activity on Private Lands: § 24-80-408; § 24-80-
1302(4)(b) and (d)
Penalties Provided by Protection Statute(s):

Civil: § 24-80-409 (forfeiture)

Criminal: § 24-80-409; § 18-9-113; § 18-5-

110; § 18-4-509; § 24-80-801; § 24-80-1202
Native Involvement:

Consultation: § 24-80-1303(3)

Appointment to State Agency/Commission:
Miscellaneous: § 24-80-1201 and -1202 (ghost
towns); § 24-80-801 and -802 (Santa Fe Trail); § 39-
1-104(5) and § 39-22-514 (tax incentives)
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