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INTRODUCTION

The subject of this paper is archaeological vandalism, the
malicious destruction of the prehistoric and historic sites and
artifacts that are the cultural heritage of this nation. Archae-
ological vandalism takes place in two forms. One form, corre-
sponding to other more commonly known types of vandalism, is the
willful damage or defacement of archaeological resources for the
intrinsic purpose of destroying public or private property. The
other form of archaeological vandalism also involves willful
damage of archaeological resources, but is carried.out to loot
the artifacts which prehistoric and historic sites contain. The
looting of archaeological sites is done either'to enhance per-
sonal collections of artifacts or to obtain pieces for sale.
Unfortunately, a well-established national and international
market exists for artifacts, particularly certain types, such as
elaborately decorated prehistoric pottery and prehistoric bas-

kets, which often sell for staggeringly high prices (Bassett

1986; Goodwin 1986).

The vandalism of any archaeological resource must be viewed as an
extremely serious problem because the property affected cannot be
replaced. Prehistoric and historic sites and artifacts are uni-
que links with past cultures and people that when destroyed are
lost forever. 1In some cases of damage or defacement, restoration
is possible, but too often this type of vandalism causes total or

near total destruction.
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EXTENT,.;éEQUENCY AND DISTRIBUTION OF ARCHAEOLOGICAL VANDALISM
The exten£ and frequency of archaeological vandalism in the Uni-
ted States today increase the seriousness of this problem. Al-
though the number of archaeological resources lost to vandalism
before the 1980's will never be known with certainty, there has

been some progress toward quantification of the current situa-

tion.

For example, a regional study conducted for Congress by the Gen-
eral Accounting Office (1987) between 1985 and 1987 found that
vandalized sites constituted an estimated 32 percent of the total
number of recorded sites on National Park Service, Bureau of Land
Management and Forest Service lands in the Four Corners states of
Arizona, New Mexico, Colorado and Utah. The condition of another
33 percent of the sites was reported as unknown and thus poten-
tially affected by vandalism. Only 35 percent of the total were
listed as undisturbed. In Utah alone an estimated that 50 per-

cent of the recorded sites on these lands were vandalized.

The GAO also found that 1,222 documented instances of archaeolo-
gical vandalism occurred on the three agencies' lands in the Four
Corners states between October 1, 1980 and March 31, 1986. This
is an average of about 222 incidents per year or between 18 and
19 per month. In another recent study (1988) dealing with fiscal
years 1985 and 1986, the Archeological Assistance Division of the

National Park Service has documented an increase of 42 percent,
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from 432 to 615, in the number of incidents of archaeological

vandalism reported by federal land managing agencies nationwide.

Statistics such as these for all parts of the country will be
refined as better data gathering techniques are developed, as
more archaeological sites are recorded and as previously recorded
sites are rechecked for vandalism. The need for additional sta-
tistical analysis may leave some room for optimism but at this
point it seems likely that more accurate figures will reflect

higher rather than lower levels of vandalism.

Also discouraging is the current widespread distribution of ar-

chaeological vandalism demonstrating that it is a national prob-

lem and not confined to the southwestern United States as some
have thought. In addition to Arizona, New Mexico, Colorado and
Utah, serious incidents have been reported since 1979 in Alaska,
California, Oregon, Idaho, Wyoming, Minnesota, Arkansas, Illi-
nois, Kentucky, Virginia, South Carolina, Florida and the Dis-

trict of Columbia.

LEGAL STATUS OF ARCHAEOLOGICAL VANDALISM

Archaeological vandalism is illegal under most circumstances in
the United States. It is strictly prohibited on federal lands
and most states and some municipalities have laws protecting
archaeological resources on lands under their jurisdiction. Van-

dals who damage archaeological resources on private property

without the permission of the owner may be subject to prosecution
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for violating general property protection statutes, including
those prohibiting trespass, malicious mischief or vandalism, and,

in some cases, theft.

The only exception to this legally protected status is that pri-
vate landowners may do as they wish with archaeological resources
on their property, including personally carrying out or allowing
their destruction, providing that their actions do not require
federal assistance or authorization and that they do not violate
any general state or local laws, such as those prohibiting grave
robbing. 1In a recent case in Kentucky. 10 individuals were in-
dicted under a state statute prohibiting deseération of burials
for allegedly digging an estimated 400 holes and disturbing 1,000
to 1,200 Native American graves in an archaeological site on
private property that they had openly leased from the qwner for

this purpose (Ellers 1988).

Antiquities Act

Legal protection for archaeological resources located on federal
| iands began with the passage of the Antiquities Act of 1906. The
act prohibits unauthorized appropriation, excavaﬁion, injury or
destruction of prehistoric or historic ruins, monuments or ob~-
jects of antiquity located on fedéral lands and provides a mis-
demeanor penalty of not more than a $500.00 fine or not more than

- 90 days in jail or both for violators.
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Despite iis milestone status, the Antiquities Act was not extre-
mely effective in the prevent%gn of archaeological vandalism.
During the 73 years between 1906 and 1979 there were fewer than
20 case under the act in the United States and less than 10 re-
sulted in convictions. The most significant acquittal was in the
Diaz case of 1973 in which the act was ruled unconstitutionally
vague by the United States Coﬁrt of Appeals for the Ninth Circuit
because of its use of the term "object of antiquity®". Given the
extent of the Ninth Circuit and the fact that several other cir-
cuits subsequently adopted this ruling, the legal usefulness of
the Antiquities Acé as an enforcement tool against archaeological
véndalism was increasingly questioned after the Diaz decision.

As a result, a movement was initiated to enact a new federal

archaeological protection law.

Another apparent problem with the Antiquities Act also was iden-
tified in the 1970's. This was the assumption that the misdemea-
nor level penalties of the Antiquities Act were no longer an
effective deterrent to the vandalism of archaeological sites on
fgderal lands because of modern artifact values (Collins and
Green 1978). Although the deterrent effect of more severe legal
sanctions was never fully investigated by proponents of a strong-
er archaeological protection law, this argument became an impor-

tant factor in the lobbying movement.

With the legal status and the deterrent effect of the Antiquities

Act both in question, an attempt was made in Arizona in 1978 to
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prosecute-an archaeological vandalism case under the general
federal statutes prohibiting malicious mischief against govern-
ment property and embezzlement and theft of such property
(McAllister 1980). When tﬁe charges in this case were initially
dismissed in federal district court in a judgment that argued for

the need to amend or replace the Antiquities Act, efforts to

enact a new law began in earnest.

Archaeological Resources Protection Act

On October 31, 1979, the Archaeological Resources Protection Act
(@RPA) became law. ARPA prohibits unauthorized excavation, re-
moval, damage, alteration or defacement of archaeological resour-
ces on federal or Indian lands and also the trafficking of arti- ﬁﬁ%
facts excavated or removed illegally from such lands. Those who
knowingly violate these prohibitions or counsel, procure, solicit
or employ others to do so may be found guilty of either a felony
or a misdemeanor, depending on whether the amount of damage is
greater than or less than $5,000.00 respectively. Determination
of the monetary figure is based on an assessment of the archae-
ological value or commercial value and the cost of restoration
and repair of the resources involved. Under the provisions of
the law, determination of the monetary figure is based on one or
the other of two sets of values and costs: (1) commercial value
and cost of restoration and repair; or (2) archaeological value

and cost of restoration and repair. (No definitions of these

terms are provided in the act.)
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Commercial value - In ARPA's Final Uniform Regulations (Depart-
ment of the Interior and others 1984), the commercial value of an
archaeological resource is defined as, ". . . its fair market
value." An additional condition is that, "Where the violation
has resulted in damage to the archaeological resource, the fair
market value should be determined using the condition of the
archaeological resource prior to the violation, to the extent

that its prior condition can be ascertained.™

Archaeological value - The ARPA regulations define archaeological
value as ". . . the value of the information associated with the
archaeological resource.” Instructions for the determination of
archaeological value are as follows in the regulations: "This
value shall be appraised in terms of the costs of the retrieval
of scientific information which would have been obtainable prior
to the violation. These costs may include, but need not be limi-
ted to, the cost of preparing a research desién, conducting field
work, carrying out laboratory analysis, and preparing reports as

would be necessary to realize the information potential.”

Cost of restoration and repair - According to the regulations,
this, ". . . shall be the sum of the costs already incurred for
emergency restoration and repair work, plus those projected to be
necessary to complete restoration and repair." Restoration and
repair of an archaeological resource is further identified as

including, but not being limited to, eight types of activities:
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(1) recon;truction; (2) stabilization; (3) ground contour recon-
struction and surface stabilization; (4) research necessary to
carry out reconstruction or stabilization; (5) physical protec-
tion necessitated by the disturbance; (6) examination and analy-
sis necessitated by disturbance to salvage remaining wvalues which

cannot be otherwise conserved; (7) reinterment of human remains;:;

and (8) preparation of reports.

IMPLEMENTATION OF THE ARCHAEOLOGICAL RESOURCES PROTECTION ACT
At the time of its passage, many archaeologists hailed ARPA as
the beginning of the end of archaeological vandalism. .Unfortu-
nately, as is documented by the information presented above on
the current magnitude of the problem, ARPA has not had the envi-
sioned effect of stopping or substantially reducing archaeologi-

cal vandalism on a nationwide basis.

The law's appa;ent lack of a general deterrent effect is probably
attributable largely to its relatively poor enforcement record.
For example, the National Park Service study cited above shows
that of the 615 incidents of archaeological vandalism reported
nationwide by federal land managing agencies for fiscal year
1986, only nine, or about one and a half percent, resulted in
convictions under ARPA. Aléo reported in the study for the same
time period were another 29 archaeological vandalism convictions
under other federal laws and regqulations, bringing the total

number to 38 (approximately six percent of the 615 reported inci-
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