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1. INTRODUCTION 

On September 18,1996, President Bill Clinton stood on the south 
rim of the Grand Canyon and announced the creation of the L7 
million acre Grand Staircase-Escalante National Monument in 
southern Utah.1 The proclamation, which was made shortly before 
the 1996 presidential election under the Antiquities Act of 1906,2 
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brought cheers from the environmental community. But it caused 
an uproar among the political establishment in Utah and other 
parts of the West, reminiscent of other political battles over national 
monument proclamations, including the very land on which the 
President chose to make his announcement.4 

Even when viewed as an isolated use of the Antiquities Act, 
! -

history likely will regard the Grand Staircase-Escalante decision as 
one of the Clinton Administration's most significant land protection 
initiatives. But it was only a beginning. Following his re-election 
in 1996, and acting on the recommendations of Secretary of the 
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* Professor, University of Toledo College of Law. The author served as a special assistant 
to the Interior Department Solicitor, John Leahy, during the last year of the Clinton 
Administration. During a portion of that time he worked directly with Interior Secretary 
Bruce Babbitt in the development of a myriad of monument proposals that were pending 
before the Administration. The author gratefully acknowledges the comments and helpful 
suggestions offered by John Leahy, Molly McUsic, James Rasband, Maureen Ryan, Joseph 
Feller, and Robert Keiter on an earlier draft of this Article. 

1 Proclamation No. 6920, 3 CJFJL 64 (1996). It was no accident that Clinton chose to 
announce the establishment of the new Utah monument in Arizona. Clinton narrowly lost 
Arizona in the 1992 presidential election, but won the state in 1996. Electoral Votes by State, 
1789-1996, available at htty://www.archives.gov/federaLjregister/electoraLcollege/votes« 
index.htmi#8tate (last visited Feb. 8,2003). Utah went to the Republican candidates in both 
elections, and was never seriously contested. Id, 

2 16 U.S.C. §3 431*33 (2000). 
8 See generally, e.g.f Carl Pope, Earth to Congress, SIERRA MAGAZINE, May/June 1997, 
4 See infra notes 92-110 and accompanying text 
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Interior Bruce Babbitt,6 Chnton embarked on what was arguably 
the most ambitious expansion of the national monument system 
ever, exceeding even the prodigious efforts of the Theodore Roosevelt 
administration nearly one hundred years earlier.6 By the end of his 
second term, Clinton had proclaimed twenty-two new or expanded 
national monuments,7 thereby adding approximately six million 
acres to the national monument system.8 Although the number and 
size of the monuments designated by President Clinton is remark-

5 On several occasions when Babbitt encountered President Clinton he would hand him 
an index card. Paul Larmer, Mr. Babbitt's Wild Ride, HIGH COUNTRY NEWS, Feb-12, 2001, 
at 1. On one side of the card Babbitt listed the monuments created by Theodore Roosevelt, 
and on the other side were those created by Clinton. Id. During hia three years in office 
following passage of the Antiquities Act, Roosevelt created eighteen national monuments 
encompassing approximately 1.5 million acres. See infra Appendix, Ultimately, Clinton 
surpassed Roosevelt's record by proclaiming nineteen new monuments and expanding three 
more, thereby designating nearly six million acres of new land as national monuments. Id. 

8 As noted above, Roosevelt designated eighteen monuments covering approximately 1.5 
million acres of land. Roosevelt, of course, was also known for the large scale forest land 
withdrawals that he made under the General Revision (Forest Reserves) Act of 1891, alao 
called the Creative Act of 1891. Act of Mar, 3, 1891, ch. 561, § 24, 26 Stat. 1095, 1103, 
repealed by 90 Stat. 2792 (1976). Clinton's twenty-two monuments encompassing nearly six 
million acres are in some ways more remarkable than Roosevelt's, because Roosevelt was 
setting aside areas at a time when far fewer people had settled the West, and the population 
centers and political power were primarily in the East. Moreover, Clinton's land legacy was 
hardly limited to momiment proclamations See infra notes 239-46 and accompanying text. 
Indeed, as described below, several significant legislative acts protecting large tracts of land 
were negotiated at the end of the 2000 legislative session, in large part because of the threat 
that a monument would otherwise be proclaimed. See infra notes 237-46 and accompanying 
text. Most notable, because of its size and unique character, is the Northwestern Hawaiian 
Islands Coral Reef Ecosystem Reserve, which encompasses 84 million acres of submerged 
lands. Exec. Order No. 13,196,66 Fed. Reg. 7,395 (Jan. 18,2001). In addition, in one of the 
last acts of the Clinton Administration, the Forest Service issued a rule protecting 58.5 
million acres of roadless lands in our national forests. 66 Fed. Reg. 3,245 (Jan. 19, 2001). 

7 Nine of these monuments were proclaimed during the waning hours of the Clinton 
Administration. See, e.g., Proclamation Nos, 7392-7399, 66 Fed. Reg. 7,335-7,367 (Jan. 17, 
2001); Proclamation No. 7402, 66 Fed. Reg. 7865 (Jan. 19, 2001). Citations to all of the 
monument proclamations are set forth in the Table attached as an Appendix to this Article. 
See infra Appendix. 

8 Roosevelt was president for less than three years after the Antiquities Act was passed, 
and his eighteen monuments were important not only because of the lands they protected but 
also because of the precedent that his efforts set for future presidents. The only other 
president whose Antiquities Act decisions might compare with Clinton's was Jimmy Carter, 
who still holds the record for protecting the most land. See infra Appendix. Carter's 
proclamations were remarkable, but they were limited to a single set of decisions designed 
to protect certain Alaskan lands from development pending Congressional action. See infra 
notes 180-216 and accompanying text. 
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able, the individual decisions fall squarely within a long tradition of 
presidential action under the Antiquities Act to protect special 
places that were, for a variety of reasons, unlikely to receive 
congressional protection.9 Nonetheless, Clinton's actions have 
renewed a longstanding debate over the Antiquities Act, and have 
prompted calls for repealing or modifying the broad authority 
accorded the President under this arcane law.10 

This Article explores the Antiquities Act and its long and 
remarkable legacy. It describes the history of the law,11 the special 
places that have received its protection,12 and the many controver­
sies that it has sparked over the years.13 It then considers the 
myriad of legal and policy issues that are raised by the law,14 and its 
continuing utility and evolution as a conservation management 
tool.15 Finally, the Article discusses proposals to reform or repeal 
the Antiquities Act.16 

Some critics of the law have argued that the law divests Congress 
of its constitutional responsibility to "make all needful rules 
respecting the . . . property belonging to the United States,"17 

9 John Leshy, who served as the Interior Department Solicitor during the full eight-year 
tenure of President Clinton and Secretary Babbitt, has described more generally the long 
tradition of public lands protection by the executive branch. See generally John Leahy, 
Shaping the West The Sole of.the Executive Branch, 72 U. COL. L BEV..287 (2Q01). 

10 See, e.g., James R. Rasband, Utah's Grand Staircase: The Right Path to Wilderness 
Preservation?, 70 U. COLO. L. REV. 483, 562 (1999); John F. Shepherd, Up the Grand 
Staircase: Executive Withdrawals and the Future of the Antiquities Act, 43 ROCKY M m MIN. 
L. INST. 4-1,4-37 to 4-43 (1997) (discussing past efforts to amend or repeal Antiquities Act and 
Acts future); see also National Monument Fairness Act of 1997, S. 477, 105th Cong, (1997) 
(requiring that all monuments in excess of 5000 acres are approved in advance by Congress); 
Public Lands Management Participation Act of 1997, S. 691,105th Cong. (1997) (requiring 
opportunity for public involvement in formulation of plans relating to declaration of National 
monuments); National Monument Fairness Act of 1997, H.R. 1127, 105th Cong. (1997) 
(requiring that any National monument proclamation that protects more than 50,000 acres 
"shall cease to be effective two years after issued unless approved by Congress"). 

11 See infra notes 20-70 and accompanying text. 
12 See infra notes 71-265 and accompanying text. 
13 Id. 
M See infra notes 206-548 and accompanying text. 
15 Id. 
16 See infra notes 549-612 and accompanying text. 
17 U.S. CONST, art. IV, § 3, cL 2. This argument was specifically rejected, however, in two 

recent decisions from the United States Court of Appeals for the District of Columbia Circuit. 
Tulare County v. Bush, 306 F.3d 1138, 1142-43 (D.C. Cir. 2002); Mountain States Legal 
Found, v. Bush, 306 F.3d 1132, 1136-37 (D.C. Cir. 2002). 
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Others argue that the statute's lack of a public process is at odds 
with the fundamental tenets of a participatory democracy.18 But the 
Congress recognized many years ago that it was in no position to 
manage the public lands, and over the years it has delegated broad 
land management authority to a host of federal agencies.19 More­
over, the Antiquities Act is hardly unique in denying the public a 
role in the decisionmaking process, and it is arguably the very lack 
of process that has allowed the Antiquities Act to serve the Amer­
ican people so well over its long history. This assessment is not 
diminished by the plethoric use of the Antiquities Act during the 
Clinton Administration. On the contrary, Clinton's actions serve to 
confirm that the authority to proclaim national monuments should 
not be denied to future presidents. 

II. BACKGROUND AND HISTORY OF THE ANTIQUITIES ACT 

Perhaps the most remarkable feature of the Antiquities Act of 
1906 is its brevity. The heart of the law consists of two sentences: 

The President of the United States is authorized, in his 
discretion, to declare by public proclamation historic 
landmarks, historic and prehistoric structures, and 
other objects of historic or scientific interest that are 
situated upon the lands owned or controlled by the 
Government of the United States to be national monu­
ments, and may reserve as a part thereof parcels of land, 
the limits of which in all cases shall be confined to the 
smallest area compatible with the proper care and 
management of the objects to be protected. When such 

See infra notes 565-70 and accompanying text. 
19 The most prominent land management agencies are the United States Forest Service, 

the Bureau of Land Management (BLM), the National Park Service, and the United States 
Fish and Wildlife Service. George Cameron Coggins, The Developing Law of Land Use 
Planning on the Federal Lands, 61U. Com L. REV. 307,308 (1990). The Forest Service and 
BLM manage land under broad organic legislation enacted by the Congress. 16 U.S.C. §§ 
1600-1614 (2000); 43 U.S.C. §§ 1701-1784 (2000). Professor Coggins notes that, whUe the 
Park Service has only partial planning authority, and the Fish and Wildlife Service has more, 
both agencies "routinely prepare land use plans." COGGINS ET AL. , supra, at 308. 
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objects are situated upon a tract covered by a bona fide 
unperfected claim or held in private ownership, the 
tract, or so much thereof as may be necessary for the 
proper care and management of the object, may be 
relinquished to the Government, and the Secretary of 
the Interior is authorized to accept the relinquishment 
of such tracts in behalf of the Government of the United 
States.20 

Most commentators who have considered the Act and its legislative 
history have concluded that it was designed to protect only very 
small tracts of land around archaeological sites.21 The complex 
political history of the law, however, suggests that some of its 
promoters intended a much broader design. 

There seems little doubt that the impetus for the law that would 
eventually become the Antiquities Act was the desire of archaeolo­
gists to protect aboriginal objects and artifacts. Following the 
discovery of such noted archaeological sites as Chaco Canyon and 
Mesa Verde, as well as dozens of lesser sites, private collecting of 
artifacts on public lands by both professionals and amateurs 
threatened to rob the public of its cultural heritage.22 A consensus 

20 16 U.S.C. § 431 (2000). In addition to this provision, the Antiquities Act authorizes the 
Secretary of the Interior, Agriculture, or Army to issue rules and require permits from 
persons excavating archaeological sites or gathering objects of antiquity, on lands under the 
jurisdiction ofthese agencies. 16 U.S.C. § 432 (2000). Penalties are imposed for the unlawful 
excavation, gathering, or destruction of historic or prehistoric monuments or ruins, or objects 
of antiquity located on lands owned or controlled by the United States. 16 U.S.C. § 433 
(2000). While these provisions remain in force, they have largely been superseded by the 
requirements of the Archaeological Resources Protection Act of 1979,16 U.S.C. §§ 4 70aa -47011 
(2000). The Department of the Interior has promulgated regulations that implement the 
requirements of both ofthese laws. 43 C.P.R. pt. 7 (2000). 

" See, e.g., David H. Getches, Managing the Public Lands: The Authority of the Executive 
to Withdraw Lands, 22 NAT. RESOURCES J. 279,301-02 (1982); Rasband, supra note 10, at 501; 
Shepherd, supra note 10, at 4-11 to 4-13. 

22 See HAL ROTHMAN, PRESERVING DiFFEREOT PASTS 1-33 (1989). Rothman describes the 
great uncertainty regarding federal ownership of artifacts found on public lands before the 
passage of the Antiquities Act in the context of the discovery of a stone dish by a private 
collector in Sequoia National Park. Id. at 1-5. Rothman also notes that the Antiquities Act 
came too late for some cultural resources such as the pictographs and ruins of the San 
Cristobal pueblo in northern New Mexico, which were subject to a prior land grant. Id. at 59-
60. 
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had emerged among policy officials that this practice had to be 
stopped and that even surveys conducted by qualified researchers 
had to be carefully regulated.23 But officials from within the 
Department of the Interior consistently pushed for more expansive 
authority than was needed to address this specific problem,24 and 
the Department's persistence helps to explain why the language 
included in the final legislation was not as limiting as some in 
Congress may have preferred. 

In 1899, the American Association for the Advancement of 
Science and the Archaeological Institute of America separately 
established committees that subsequentlyjoined together under the 
leadership of Dr. Thomas Wilson to draft a bill to protect a wide 
range of archaeological, historical, and aesthetic objects.25 The 
broad language of Wilson's bill was incorporated in large part into 
a bill introduced by Congressman Jonathan Dolliver of Iowa on 
February 5, 1900.26 That bill, H.R. 8066, authorized the President 
to: 

[wjithdraw from sale and set aside for use as a public 
park or reservation . , . any prehistoric or primitive 
works, monuments, cliff dwellings, cave dwellings, 
cemeteries, graves, mounds, forts, or any other work of 
prehistoric or primitive man, and also any natural 
formation of scientific or scenic value of interest, or 
natural wonder or curiosity on the public domain 
together with such additional area of land surrounding 
or adjoining the same, as he may deem necessary for the 

28 Ronald F. Lee, THE ANTIQUITIES ACT OF 1906, at http://www.CT.npa.gov/aad/pubs, 
reprinted in Raymond Harm Thompson, An Old and Reliable Authority, 42 J. OF THE S.W. 
198 (2000). Lee's manuscript offers an excellent and comprehensive review of the history 
behind the passage of the Antiquities Act It was originally published in 1970. Id. Among 
other things, Lee notes that Richard WetheriO and several of his brothers had "dismantled 
and shipped complete rooms to the American Museum of Natural History.,." from the ruins 
at Chaco Canyon, and that these and other instances "hastened the movement for 
administrative and legislative action in Washington, D.C." Id. 

u Id. 
"Id. 
26 H.R. 8066, 66th Cong. (1900). 

http://www.CT.npa.gov/aad/pubs
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proper preservation or suitable enjoyment of said 
reservation.27 

Two competing bills were introduced in the House of Representa­
tives by Congressman John F. Shafroth of Colorado.28 The first of 
these, H.R. 8195, would merely have made it a federal crime for an 
unauthorized person to harm an aboriginal antiquity on public 
land.29 The second bill, H.R. 9245, would have required a survey of 
public lands in four Western states and territories, authorized the 
Secretary to reserve tracts of land up to 320 acres in size to protect 
prehistoric ruins, and placed these lands in the custody of the 
Bureau of American Ethnology in the Smithsonian Institution.30 All 
three bills were referred to the House Committee on Public Lands 
chaired by Congressman John Lacey of Iowa.31 

Lacey sent the three bills to Secretary of the Interior Ethan 
Hitchcock who referred them to Binger Hermann, Commissioner of 
the General Land Office.32 While Hermann supported the general 
idea of preserving archaeological sites found on the public lands, he 
plainly preferred a bill that would grant the President broad 
authority to protect a wide range of resources.33 Hermann noted, for 
example, "the need for legislation which shall authorize the setting 
apart of tracts of public land as National Parks, in the interest of 
science and for the preservation of scenic beauties and natural 
wonders and curiosities, by Executive Proclamation, in the same 
manner as forest reservations are created."34 

27 H.R. 8066, 66th Cong. (1900); see also LEE, supra note 23, at ch. 6 (quoting and 
referencing Wilson's bill). 

28 LEE, supra note 23, at ch. 6. 
29 H.R. 8196, 56th Cong. (1900). 
30 H.R. 9245, 56th Cong. (1900). Colorado gained admission to the Union in 1876. Act 

of Mar. 3, 1876, ch. 17,19 Stat. 5,6. Utah followed in 1896. J. Res. 8, 29 Stat. 461 (1896). 
Arizona and New Mexico remained territories until 1912. S.J. Res. 8,62d Cong., 37 Stat. 39 
(1911). 

31 LEE, supra note 23, at ch. 6. 
32 Id. 
33 Id. 
34 Robert Claus, Information About the Background of the Antiquities Act of 1906, at 3 

(May 10,1945) (on deposit with Office of Archeology and Historic Preservation of the National 
Park Service). The report contains excerpts of the Annual Report of the Commissioner of the 
General Land Office for 1901, p. 154; for 1902, pp. 115-17; for 1904, pp. 322-23; for 1905, p. 
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Dissatisfied with all three of the bills that Lacey had referred to 
the Department, Hermann proposed a separate bill that embodied 
his more ambitious goals.35 Congressman Lacey introduced H.R. 
11021, entitled "A Bill to establish and administer national parks, 
and for other purposes," at the Department's request on April 26, 
1900.36 H.R. 11021 authorized the President to: 

[s]et apart and reserve tracts of public land, which for 
their scenic beauty, natural wonders or curiosities, 
ancient ruins or relics, or other objects of scientific or 
historic interest, or springs of medicinal or other proper* 
ties it is desirable to protect and utilize in the interest of 
the public; and the President shall, by public proclama* 
tion, declare the establishment of such reservations and 
the limits thereof.37 

While the law that was ultimately enacted does not authorize 
protection of lands for their "scenic beauty" or "natural wonders," it 
embraces the notion of protecting "objects of scientific or historic 
interest," which apparently was first proposed in Hermann's hill.38 

40; for 1906, pp. 47-48. 
38 LEE, supra note 23, at ch. 6. 
38 Id. 
87 H.R. 11021, 58th Cong. § 1 (1900). The bill further declared that "such reservations 

shall be known as national parks and shall be under the exclusive control of the Secretary of 
the Interior, who is hereby empowered to prescribe such rules and regulations and establish 
such services as he shall deem necessary for the care and management of the same." Id. § 
2. At the time that Hermann proposed this legislation, only six national parks had been 
designated, and one (Mackinac) had been abolished. LEE, supra note 23, at ch. 6. By 
comparison, forty-one forest reserves encompassing forty-six million acres had been 
designated. Id. At the time Hermann proposed this legislation, these forest reserves were 
under his jurisdiction. Id. In the Forest Transfer Actof 1905,16U.S.C. §§ 472,476,495, 551, 
554, 615(b), however, these reserves were transferred to the Division of Forestry in the 
Department of Agriculture. LEE, supra note 23, at ch. 6. Gifford Pinchot became the first 
Chief Forester of the new agency. Id. 

88 Wilson's earlier draft bill would have authorized protection of prehistoric and scientific 
objects, but the language contained in Hermann's bill was much closer to the language 
ultimately enacted. Id. 
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This language has proved dispositive in the cases that have 
supported an expansive interpretation of the Antiquities Act.39 

To be sure, H.R. 11021 met resistance in the House largely 
because of its expansive language.40 In a letter dated April 19,1900, 
Congressman Lacey wrote to Secretary Hitchcock expressing the 
views of the entire committee: 

[t]hat it would not be wise to grant authority in the 
Department of the Interior to create National parks 
generally, but that it would be desirable to give the 
authority to set apart small reservations, not exceeding 
320 acres each, where the same contained cliff dwellings 
and other prehistoric remains.41 

Some members of Congress, particularly those from the western 
United States, did not want to grant the President broad authority 
to establish large new reserves on federal lands, in light of their 
experience with Theodore Roosevelt and his decisions setting aside 
vast tracts of public land as forest reserves under the General 

89 See, e.g„ Cappaert v. United States, 426 U.S. 128,130,132,141-42 (1976); Cameron 
v. United States, 262 U.S. 450, 455 (1920). 

40 LEE, supra note 23, at ch. 6. 
41 Claus, supra note 34, at 5. 
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Revision Act of 189l.42 Nonetheless, the Department continued to 
promote broader authority.43 

In the final push that eventually led to passage of the Antiquities 
Act, the focus within the House Public Lands Committee remained 
on archaeological artifacts.44 The chief architect of the bill that 
eventually became law was Dr. Edgar Lee Hewett.45 Hewett was 
one of the foremost experts on the Indian ruins of the southwestern 
United States, and he was well known within both academic and 
political circles.46 In 1902, Hewett took Congressman Lacey on a 
tour of archaeological sites in the southwestern United States.47 In 
1904, W.A. Richards, the Commissioner of the General Land Office 
who succeeded Binger Hermann, asked Hewett to review the 
problem of drafting legislation that would preserve archaeological 
and other historic sites on federal lands.48 Like his predecessor, 
however, Richards plainly supported legislation that would 
authorize the President to protect lands for broad purposes, 
including national parks.49 

42 Act of Mar. 3,1891, ch. 561, § 24, 26 Stat. 1095,1103, repealed by 90 Stat. 2792 (1976). 
Shortly after the Creative Act was passed, President Harrison set aside the Yellowstone Park 
Forest Reserve. See A Proclamation Rededicatmg the National Forests of the Yellowstone 
Park Timber Land Reserve, at http://fs.jorge.com/archieves/centenniaL1991/proclamation 
presidentbush.htm (last visited Mar. 14, 2003). Over the next two years he set aside an 
additional fourteen reserves encompassing thirteen million acres of public land. SAMUEL 
TRASK DANA, FOREST AND RANGE POLICY: ITS DEVELOPMENT IN THE UNITED STATES 102 
(1956). Grover Cleveland set aside an additional fifteen forest reserves, and William 
McKinley added another seventeen. SAMUEL P. HAYS, CONSERVATION AND THE GOSPEL OF 
EFFICIENCY: THE PROGRESSIVE CONSERVATION MOVEMENT, 1890-1920, at 47 (1959). 
Subsequently, during his first year in office from 1901-1902, President Theodore Roosevelt 
set aside more than fifteen million acres on thirteen forest reserves. Id. Many members of 
Congress from the Western states were angry about these reservations, and in 1907 they 
persuaded the Congress to revoke the President's authority to create new forest reserves in 
six western states. Id. Before signing the legislation, President Roosevelt set aside an 
additional seventy-five million acres of land, thereby increasing total forest reserves to more 
than 150 million acres in 159 national forests. Id. 

43 HAYS, supra note 42, at 122. 
44 LEE, supra note 23, at ch. 6. 
45 Id. 
48 Id. 
47 Id. 
49 Id. 
49 Richards was a former governor of Wyoming, but he apparently did not share the 

federalist views of some of his Western colleagues. In a letter to the Secretary of the Interior 
written in 1904, Richards promoted the need for "a general enactment, empowering the 

http://fs.jorge.com/archieves/centenniaL1991/proclamation
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Hewett responded with a memorandum dated September 3,1904 
that reviewed all of the important known archaeological sites in 
Colorado, Utah, New Mexico, and Arizona that might be protected 
under the proposed law.50 In drafting the bill that became the 
Antiquities Act, however, Hewett consulted with officials from the 
affected government agencies, and surely was influenced by Interior 
Department officials, especially Commissioner Richards, for whom 
he had conducted the review.51 Thus, it should have been no 
surprise that the final bill reflected at least some of the Depart­
ment's long-held views on the need for more expansive legislation. 
In particular, although the words "historic" and "scientific" were 
flipped, the final bill included the basic language from H.R. 11021 
that authorized the protection of "objects of scientific or historic 
interest."52 Likewise, while the bill limited reserves to "the smallest 
area compatible with the proper care and management of the objects 
to be protected," it did not propose that reserves be limited in size 
to 320 or 640 acres as several predecessor bills had proposed.Ba 

Finally, the bill introduced the term "national monument" into the 
public lands lexicon.54 

On January 9,1906, Congressman Lacey introduced Hewett's bill 
in the House of Representatives as H.R. 11016.55 An identical 
companion bill was introduced in the Senate on February 26, 1906 
by Senator Thomas Patterson of Colorado as S. 4698.56 The 

President to set apart, as national parks, all tracts of public land which... it is desirable to 
protect and utilize in the interest of the public." Letter from W.A, Richards, Commissioner, 
General Land Office, to Secretary of the Interior (Oct. 5, 1904), quoted in Robert Righter, 
National Monuments to National Parks: The Use of the Antiquities Act of 1906, 20 W. HIST. 
Q. 281, 282 (1989). 

80 Hewett's memorandum appears as an Appendix to H.R. REP. NO. 3704, 58th Cong., 
Appendix (1905). See also LEE, supra note 23, at 6. 

81 See LEE, supra note 23, at ch. 6. 
M Id. Hewitt's bill uses the phrase as it appears in the Antiquities Act—"objects of 

historic or scientific interest." The bill omitted, however, the language that would have 
allowed protection of lands for their "scenic beauty" and "natural wonders." Id. 

83 Id. 
M Id. 
86 H.R. 11016, 59th Cong. (1906). 
58 S. 4698,59th Cong. (1906); see also LEE, supra note 23, at ch. 6 (noting companion bill 

in Senate). The text of these bills is reproduced in 4 EDMUND B. ROGERS, HISTORY OF 
LEGISLATION RELATING TO THE NATIONAL PARK SYSTEM, Appendix A (1958). 
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legislation passed both houses of Congress without change and was 
signed into law by President Theodore Roosevelt on June 8, 1906.67 

There was very little debate over Hewett's bill, and thus Con­
gress's understanding of what Hewett intended is not entirely 
clear.58 Those commentators who claim that Hewett's proposed 
legislation was designed to encompass only small tracts of public 
lands frequently cite a colloquy between Congressman Lacey and 
Congressman John H. Stephens of Texas.59 The House Report on 
the legislation further seems to support a narrow reading of the 
law.60 But the compromise language proposed by Hewett does not 
reflect an intent to limit the President's authority as Lacey and 
others may have assumed. On the contrary, as noted above, Hewett 
had specifically included—most likely at the urging of Interior 
Department officials—language authorizing the President to 
proclaim as national monuments "objects of historic or scientific 
interest," and had specifically avoided the acreage limits of the 
earlier bills while making clear that the area to be protected must 
still be the smallest area compatible with the protection of the 

57 LEE, supra note 23, at ch. 6. 
M See ROTHMAN, supra note 22, at 49 (describing Antiquities Act aa "a hasty compromise" 

that "left many issues unresolved"). 
38 See supra note 10 and accompanying text; see also 40 CONQ. RBC. 7,888 (1906): 

Mr. LACEY: There has been an effort made to have national parks in 
some of these regions, but this will merely make small reservations where 
the objects are of sufficient interest to preserve them.. . . 
Mr. STEPHENS of Texas: How much land will be taken off the market 
in the Western States by the passage of the bill? 
Mr. LACEY: Not very much. The bill provides that it shall be the 
smallest area necesstry [sic] for the care and maintenance of the objects 
to be preserved. 
Mr. STEPHENS of Texas: Would it be anything like the forest-reserve 
bill, by which seventy or eighty million acres of land in the United States 
have been tied up? 
Mr. LACEY: Certainly not. The objective is entirely different. It is to 
preserve these old objects of special interest and the Indian remains in the 
pueblos of the Southwest, whilst the other reserves the forests and the 
water courses. 

Id. In describing the colloquy, Hal Rothman notes that M[t]he situation deceived both Lacey 
and Stephens." ROTHMAN, supra note 22, at 48. 

60 H.R. REP. NO. 59-2224, at 1 (1906) ("The bill proposes to create small reservations 
reserving only so much land as may be absolutely necessary tor the preservation of these 
interesting relics of prehistoric times."). 
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objects.01 Thus, far from demonstrating that Hewett's bill was 
designed to limit the President's authority to small tracts of land, 
the legislative history suggests a more ambiguous conclusion.62 

Hewett's bill established a middle ground between the "postage 
stamp" archaeological sites favored by western legislators, and the 
large scale reservations that could be designated solely for their 
scenic beauty, as was favored by the Department of Interior.63 It is 
hardly surprising that a bill drafted by a representative for the 
Interior Department would favor the Department's longstanding 
efforts to promote broad executive powers to protect large tracts of 
land for a wide range of uses.04 

Thus far, the only judicial analysis of the legislative history of the 
Antiquities Act comes from an unpublished opinion in a case 
involving a challenge to various Alaska monuments proclaimed by 
President Carter.65 In that case, the United States District Court 
for the District of Alaska reviewed various proposals before 
Congress during the time it was considering the Antiquities Act, 
including a proposal by Senator Henry Cabot Lodge of Massachu­
setts that would have protected only historic and prehistoric ruins, 
monuments, archaeological objects, and antiquities on the public 
lands.66 Noting the broader language that Congress ultimately 
approved, the court concluded that the phrase "objects of historically 
scientific in teres t . . . was indeed intended to enlarge the authority 
of the President."67 

81 LEE, supra note 23, at ch. 6; ROTHMAN, supra note 22, at 47. 
82 ROTHMAN, supra note 22, at 47-48. 
83 Jd. at 47. 
64 LEE, supra note 23, at ch, 6. 
86 Anaconda Copper Co. v. Andrews, 14 EnvtI. Rep. Cas. (BNA) 1853 (D. Alaska 1980). 
88 S. 5603, 58th Cong. (1904); see also LEE, supra note 23, at ch. 6. 
87 Anaconda Copper, 14 EnVt Rep. Caa. (BNA) at 1854. The court also found it 

compelling that presidents have over the years established a pattern of construing the law 
broadly over the course, its history, and that Congress refused to restrict the President's 
authority under the Antiquities Act when it enacted the Federal Land Policy and Manage­
ment Policy Act in 1976 despite having restricted executive power under a host of other laws 
authorizing the reservation of public lands. Id. 
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Legislative history and congressional intent aside,68 the plain 
language of the Antiquities Act supports a broad construction of the 
President's authority to protect large tracts of land.69 The plain 
language of the Act, more than any legislative history, is likely to 
ensure judicial support for Antiquities Act proclamations that 
protect large landscapes arguably relevant to science and history.70 

68 Davis v. Mich. Dep't of Treasury, 489 U.S. 803, 809 (1989) ("Legislative history is 
irrelevant to the interpretation of an unambiguous statute."); Tenn. Valley Auth. v. Hill, 437 
U.S. 153,184 n.29 (1978) ("When confronted with a statute which is plain and unambiguous 
on its face, we ordinarily do not look to legislative history as a guide to its meaning."). 

69 16 U.S.C. § 431 (2000). 
70 In Cameron v. United States, 252 U.S. 450 (1920), the Supreme Court had no trouble 

finding that the more than 800,000-acre Grand Canyon National Monument was "an object 
of unusual scientific interest." Id. at 455-56. It might be argued that virtually all public land 
has some scientific value and that, therefore, the Antiquities Act constitutes an unlawful 
delegation of legislative power to the executive branch because it fails to establish a 
sufficiently "intelligible principle" to guide the exercise of the President's authority. See J.W. 
Hampton, Jr. & Co. v. United States, 276 U.S. 394,409 (1928) (stating "intelligible principle" 
necessary for lawful delegation of legislative power). Recently, in Whitman v. American 
Trucking Ass'n, 531 U.S. 457,457, 490 (2001), the Court rejected a claim that the Clean Air 
Act, which requires the EPA to set ambient air quality standards "requisite to protect the 
public health," failed to state an "intelligible principle." The Court found that while "the 
degree of agency discretion that is acceptable varies according to the scope of the power 
congressionally conferred!,] . . . . even in sweeping regulatory schemes we have never 
demanded. . . that statutes provide a 'determinate criterion' for saying 'how much [of the 
regulated harm] is too much.'" Id. at 475; see also Carol Hardy Vincent & Pamela Baldwin, 
National Monuments and the Antiquities Act- Recent Designations and Issues, CONG. 
RESEARCH SERV. REP. RL30528, at U (Jan. 15, 2001), available at http://www.cnie.org/nle/ 
crsreports/public/pub-15.pdf (last visited Feb. 12, 2003). So too here, the government need 
not show that the Antiquities Act articulates how much scientific value national monument 
lands must have in order to survive a nondelegation challenge. See, e.g., Yakus v. United 
States, 321 U.S. 414, 424 (1944); NatT Broad. Co. v. United States, 319 U.S. 190, 225-26 
(1943). Moreover, the Supreme Court has expressed a preference for construing statutes 
narrowly to avoid a constitutional question regarding the scope of the statutory delegation. 
See Indus. Union Dep't v. Am. Petroleum Inst., 448 U.S. 607,646 (1980). This does not mean 
that the Court will construe a statute unreasonably so as to avoid a constitutional problem, 
Whitman v. Am. Trucking Ass'n, 531 U.S. 457, 459, 485 (2001), but it does mean that the 
Court will "ascertain whether a construction of the statute is fairly possible by which [a 
constitutional] question may be avoided." Public Citizen v. United States Dep't of Justice, 491 
U.S. 440,465-66 (1989) (citing Crowell v. Benson, 285 U.S. 22,62 (1932)). Thus, while a court 
might reasonably construe the Antiquities Act so as to require that objects of "scientific 
interest" meet some minimum threshold of significance in order to qualify for monument 
status, the statute itself would not likely be deemed unconstitutional. Indeed, this was the 
conclusion reached by the United States Court of Appeals for the District of Columbia Circuit 
in two recent opinions affirming the dismissal of challenges to five monuments proclaimed 
by President Clinton. Tulare County v. Bush, 306 F.Sd 1138,1142 (DC. Cir. 2002); Mountain 
States Legal Found, v. Bush, 306 F.3d 1132,1136-37 (D.C. Cir. 2002). 

http://www.cnie.org/nle/
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III. THE LEGACY OF THE ANTIQUITIES ACT 

To appreciate the legacy of the Antiquities Act, it is helpful to 
consider its place alongside other conservation authorities. At the 
time it was enacted in 1906, Congress had enacted no other laws 
that specifically authorized the President to set aside lands for 
preservation purposes. Congress had previously set aside Yellow­
stone National Park in 187271 and had enacted the General Revision 
Act of 1891, which authorized the President to set aside forest 
reserves.72 But while forests were generally withdrawn from 
disposition and entry under the homestead and other laws, they 
were not protected from other forms of development, especially 
mining.73 As a result of Girfbrd Pinchot's utilitarian approach to 
forest management, the focus of the Forest Service was on the 
conservation and use of forest resources, and not on their preserva­
tion.74 

Presidents have asserted an implied power to reserve lands for 
conservation purposes, and this authority was ultimately upheld in 
United States v. Midwest Oil Co™ But at the time of the Antiquities 
Act, no legislative authority was available that provided for the 
preservation of public lands. Thus, when enacted in 1906, the 

" Act of Mar. 1, 1872, ch. 21-24., 17 Stat. 32 (1872) (codified as amended at 16 U.S.C. § 
21 (2000)). 

72 Act of Mar. 3, 1891, ch. 561, § 24,26 Stat. 1095, 1103 (1891), repealed 90 Stat. 2792 
(1976). 

73 See 16 U.S.C. § 475 (2000) ("P]t is not the purpose or intent of these provisions [of the 
Forest Service Organic Act of 1897] to authorize the inclusion therein [of forest reserves] of 
lands more reliable for the mineral therein."). 

74 See generally Harold W. Wood, Jr., Pinchot and Mather: How the Forest Service and 
the Park Service Got That Way, NOT MAN APART (1976), reprinted in GEORGE CAMERON 
COGGINS ET AL., FEDERAL PUBLIC LAND AND RESOURCES LAW 114-16 (5th ed. 2002); see also 
HAYS, supra note 42, a t ch. III. 

75 236 U.S. 459, 463, 483 (1915). The implied authority recognized by the Court in 
Midwest Oil was repealed by the Federal Land Policy and Management Act (FLPMA) of 1976, 
43 U.S.C. § 1701 (2000). Before its repeal, however, it had been used to set aside numerous 
reserves, which at the time of Midwest Oil included at least forty-four "Bird Reserves." 
Midwest Oil, 236 U.S. a t 470. An interesting and unresolved question is whether the Midwest 
Oil repeal is effective for federal lands that are not covered by FLPMA, most notably 
outercontinental shelf lands. 
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Antiquities Act was unique in affording the President clear author­
ity to set aside lands for preservation purposes.78 

Over the years, Congress has enacted many other laws that 
recognize and promote the preservation of public lands and their 
resources, including, most importantly, the National Park Service 
Organic Act of 1916,77 the Wilderness Act of 1964,78 the National 
Wildlife Refuge Administration Act of 1966,79 and the National Wild 
and Scenic Rivers Act of 1968.80 But with the possible exception of 
the Refuge Administration Act,81 each of these laws clearly contem­
plates congressional establishment of protected areas, and all but 
the Park Service Organic Act were enacted in relatively recent 
times. Thus, while the Antiquities Act was not necessarily designed 
as a vehicle for public land preservation, it has carried much of that 
burden for many years, and it has performed remarkably well in 
that role, perhaps because the chief executive is in the best position 
to give voice to national preservation goals.82 

Between 1906 and 2001, fourteen presidents have established 
122 national monuments covering approximately seventy million 
acres of land in twenty-eight states, one territory, and the District 
of Columbia, pursuant to their authority under the Antiquities Act.83 

Many of our most treasured national parks—including Grand 

M See ROTHMAN, supra note 22, at 52-71 (discussing first monuments created under 
Antiquities Act). 

77 16U.S.CSS 1-4 (2000). 
n 16 U.S.C. §§ 1131-1136 (2000). 
n 16 U.S.C. §§ 668dd-668ee (2000). 
80 16U.S.C. §§ 1271-12S7 (2000). 
81 The National Wildlife Refuge Administration Act of 1966 appears to recognize a 

continuing authority on the part of the President and Secretary of the Interior to designate 
areas to be included in the National Wildlife Refuge System. 16 U.S.C. $ 668dd(a)(3)(A) 
(2000). 

81 Righter, supra note 46, at 283; see also HAYS, supra note 42, at 133-35 (describing 
views of Theodore Roosevelt, Secretary of Interior James Garfield, and Gifford Pinchot on 
importance of having experts within executive branch, rather than politicians in legislative 
branch, making decisions affecting conservation of public resources). 

83 The appendix contains a list of all of the monuments thus far proclaimed, along with 
pertinent information about each of them. Seventy million acres is a land mass approxi­
mately the size of the entire State of Nevada. See Thomas R. Harris et al., Public Lands in 
the State of Nevada, available at hti^://www.unce.unr.edu^ublicattona/PS01/ FS0132.doc (last 
visited Feb. 9,2003). Table I in Harris's article shows that Nevada has 70,264,320 total acres. 
Id. 

http://www.unce.unr.edu%5Eublicattona/PS01/
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Canyon, Olympic, Zion, Bryce Canyon, Capitol Reef, Canyonlands, 
and Glacier Bay—began as national monuments, and were fre­
quently expanded under the Antiquities Act.84 Until Richard Nixon 
broke the string, every President since Theodore Roosevelt had 
invoked the Antiquities Act and proclaimed a new or expanded 
national monument at least once.86 In addition to Nixon, only 
President Reagan and the first President Bush failed to invoke the 
Antiquities Act during their tenure in office.86 But the remarkable 
legacy left by the Antiquities Act did not develop without contro­
versy. 

A. THE EARLY HISTORY OF THE ANTIQUITIES ACT 

The story of the Antiquities Act, and its remarkable legacy, 
begins with President Theodore Roosevelt. Had Roosevelt not 
become President as a result of William McKinley s assassination in 
1901,87 and had he not dared to assert an expansive view of the law, 
the Antiquities Act might well have been relegated to the role that 
some in Congress plainly had intended, namely preservation of 
small tracts of land with archaeological or historic significance.88 

84 See infra Appendix. 
86 Like Reagan, President George Herbert Walker Bush proclaimed no national 

monuments. However, President Clinton more than made up for this lapse during his two 
terms in office. See infra notes 219-36 and accompanying text. 

86 At the time of this writing, President George W. Bush remains in office and may still 
choose to designate one or more national monuments under the Antiquities Act. And while 
Bush and his Interior Secretary, Gale Norton, have shown antipathy toward the law, see, e.g., 
Kirsten Bovee, Monuments Caught in the Crosshairs, HIGH COUNTRY NEWS, Apr. 23, 2001, 
at 3, Utah's Republican Governor Mike Leavitt recently asked the Bush Adminsitration to 
designate a new San Ra foe 1 National Monument in Utah. Governor Mike Leavitt, Utah State 
of the State Address (Jan. 28,2002), available at http://www.utah.gov/governor/stateofotate02/ 
html Gast visited Feb. 9,2003). Secretary Norton has indicated that the Governor's proposal 
will receive "serious consideration." Dan Harrie, Cannon Blasts Monument Plan, SALT LAKE 
TRIB., Feb. 12, 2002, at Al. 

87 Roosevelt was elected Vice President when William McKinley was re-elected in 1900. 
He became President when McKinley was assassinated in September 1901, and was elected 
President in 1904. Biography of Theodore Roosevelt, available at http://www,theodore-
roo8evelt.com/trbio.html (last visited Feb, 9, 2003). 

88 ROTHMAN, supra note 22, at 69-70. 


