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Congressional Research Service
The Library of Congress

November 19, 1985

TO House Committee on Interior and Insular Affairs

FROM : American Law Division

SUBJECT : Comments on Department of the Interior Memorandum of September,
20, 1985 Entitled "Protection of National Park System Units
from the Adverse Effects of Air Pollution”

You have asked for CRS review of the above-captioned memorandum regarding
the Department of the Interior's authority under existing law to protect air
quality in National Park System (NPS) units. The memorandum concludes that
“[v]arious laws may be utilized by the Department of the Interior to some ex-
tent to protect NPS units from the harmful effects of air pollution. None
provides complete protection.” Laws discussed in the memorandum consist of
the Clean Air Act (especially prevention of significant deterioration and
visibility protection), National Park Service Organic Act, constitutional
property power, Surface Mining Control and Reclamation Act, and federal and
state common law.

Our response to the Interior memorandum takes the form of selected
comments rather than exhaustive, point-by-point eva]uatlont ALD attorneys
contributing to this memorandum were Robert Meltz (Clean Air Act), Pamela
Baldwin (Nati{onal Park Service Organic Act and other park management au-

thorities), and George Costello (common law).
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Clean Air Act

The Interior memorandum quite appropriately notes the statutory
limits in the Clean Air Act's (CAA) program for protecting air quality in
the national parks. To recapitulate, limits {n the prevention of sign{fi-
cant deterioration (PSD) system include the foliowing.

l. It is restricted to only two pollutants: particulates and
sulfur dioxide. EPA has ignored the express requirement
in CAA section 166 that PSD regulations be promulgated for
hydrocarbons, carbon monoxide, ozone, and nitrogen oxides
by 1979, and for lead by 1980.

2. No NPS units created after August 7, 1977, can be
"mandatory class I". Such units will start out as
Class II, and, if they do not meet the criteria
in CAA section 164(a)(1)-(2), can be downgraded by
states to Class III. NPS units that can be
downgraded to Class III include 224 out of the total
337 units. (In fact, however, the redesignation pro-
cess has rarely been used.)

3. Federal land managers play only an advisory role in
redesignation; states may act independently of and
inconsistently with the federal recommendation. 74

4. The PSD system confers no relief from the emissions
of existing sources -— {.e., those in existence
before the first application for a PSD permit in
the area is received from a "major emitting facilicy.”
A facility must emit a considerable amount of pol-
lution (100 tons/yr, or 250 tons/yr, depending
on the source) before it is deemed "major.”

5. The "affirmative responsibility” imposed on the Secretary
of the Interior to protect "air-auality related values™ is
limited to Class I areas. Yet Class Il areas, notes the
Interior memorandum, “comprise the bulk of NPS units.”
Moreover, the process through which this responsibility is
to be exercised -- part of the review of applications for
construction permits, submitted for proposed major emitting
facilities seeking to locate in PSD areas -- {s a cumbersome,

——— e

1/ CAA § 164(b)(2). See Kerr-McGee Chemical Corp. v. Dep't of the Interior,
709 F.2d 597 (9th Cir. 1983).
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highly complex one and is unllkqu to be fovoked often. A
state gubernor may grant variances from maximum allowable
increases of 502 concentrations, despite the opposition of

| the Secretary, {f the President finds cthe variance to be
in the natlonal interest.

6. The préconstruction review process noted in the preceding
paragraph does not even apply if the proposed source's
site 18 not within a PSD area, even {f the NPS unit tt
might adversely affect is within a PSD area. 2/

7. The visibility protection scheme in the CAA is limiced to

" mandatory class 1 areas (48 out of the total 337 unics
in the NPS), and the Secretary bf the Interfor is glven
solely an advisory function.
In sum, the PSD tools conterred by the CAA for protection of NPS
air' quality are confined to only certain NPS units, to certaln pollutants,
and to certhin emgus!on sources proposed for certain locations.

Even where the Secretary of ‘the Interlor's PSD authorfties do come

into play, the Act does not speécify what, {f any, enforcement tpols the
'

Secretary possesses. | For example, could the Secretary sue to invalidate

|

a state permit for construction of a major emitting facillity, granted on

the basis of a questionable determination by the state that the proposed

source will not cause concentrations exceeding the maximum allowable

increases? The Act is silent on such questions, providing an explicic

enforcement role only for EPA, the states, and cltizens (per the citizen

sult provision).

It is an interescting quesction, apparently as yet undecided, whether

the Department of the Interfor could use the citizen-sult provision
‘ [
I

2/ Alabapa Power Co. v. Costle, 636 F.2d 323r 368 (D.C. Cir. 1979).
(| '
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3/ ;
in the CAA as authority to enforce the Act's PSD requirements, oc indeed

|
to enforce any emission !imirtations imposed 'on sources under state fwplemen=

tation plans. A literal reading of the provision does suggest fcs avall-

ablility == any “"person™ may bring a citizen suit, and cthe Department s fn-
4/ .
cluded within the CAA's definition of "person.” Yet a court could well
5/

interpret the key enforcement section of the CAAT which speaks of enforce-
went only by EPA, as reflecting a congressional intent that EPA be the

|
sole volce of the federal government in matters of CAA enforcement.

Where the threat to national-park air quality stems from pollution
sources that are (a) numerous, and (b) out-of-state, the CAA provides no
effective mechanlsn for forcing abatement of emissifons from such sources.
Section 110(a)(2)(E) does require state plans to --

prohibic any stationary source within the State

from emitcing any aid pollutant in amounts which y
will (1) prevent attalnment or maintenance by any

other State of any ... national ... amblent alr

quality standard, or (I1) 'fnterfere with [required

PSD measurpgs {n the downwind State's tmplementacion

plan].

|
However, the language of this provisfon, with fts focus on Individual sources,

suggests the difffculty of invoking it to deal with regionwide pollution
sources. The principal 1nternt4tq—pqllutluu provision in the CAA,
lf Y ; 177 I

i
gection 126, {8 also geared to threats from individual out-of-state

3/ cAA § 304.
f
4/ Caa § 302(e).

5/ CAA S 113,
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sources, a fact attested to by the failure to daté of efforts to use sec-
tion 126 for abafehen[ of regional emissions causing acid rain. lﬁ any
event, section 126 can be invoked only by states and their bpll:ical sub-
dtvieludn, not federal agencies, and only for ensuring maintenance of ambient
standards, not PSD 1ncFementa.

There 1s, finally, an inherent tension 1n'the institutional arrangement
created by the CAA. In the realm of air quality, the federal aﬁency speclal-
ly charged with protecting the national parks (Iaterior) has, for the most
part, only a consultative role. The federal agency with ull!the enforcement
authoricty (EPA) has a broad spectrum of air-quality concerns, of which nation-
al-park air qualicy is but one. States, too, have thelr own priorticies and
economic needs, with which national-park air quality must often compete. In-
deed, which PSD areas should be mundut?ry class I, whether states should have
6o0le redesignation authoricy, eic.. were lssueg cloagly watched by states during
enactment of the i977 CAA amendments.

Natfonal Park Service Organic Act and Other Park
Management Authoricies

| )
Congress'creacted the National Park Service in 1916 to promote and reg-

| )
| Il § s
ulate the parks "by such means and measures as conform to the tundamental
|

purposp of the said parks, monuments, and resgrvationu. which purpose is

to conserve the scenery and the natural and historic objects and the'wild
life ﬁherein and to provide fo; the enjoyment of the same in such manner
and by such means as will leave them unimpaired for the enjoyment of future

&/ .
generations.” |

b6/ Act of August 25, 1916, ch. 408, 39 Stat. 535, as amended; 16 U.S.C.
§ 1 et seq. .
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7/
| A
The General Authorities Act of 1970 articulated some of the values for

which units were added to the NPS, defined the system, and clarified cercain
park management authorities. As will be discussed further in the part of
this memorandum on dommon law actions, it 16 a well-established principle
that the Uniced States may bring suit to protect {ts property, (n much the

same way as any other property owner can. This authority seems to have

been fmplicit in the park laws since the purposes of parks were set out

in 1916. In 1978, Congress amended the 1970 Act by elaborating furcher
| ' |

on the management of éhe1NP5 in llanguage that expressly mentioned protecting

System lands:

Congress further reaffirms, declares, and
directs that the promotion and regulation of the
various areas of the Natlonal Park System, as
defined in section 2 of chis Act, shall be con-
sistent wicth and founded in the purpose estab-
Iished by the first section of the Act of August
25, 1916, to the common benefit of all the people
of the Uniced States. The authorlzaction of ac-
tivicles shall be construed and the proteccion, i
management , and administratlon of chese areas
shall be conducted in light of the high public
value and integrity of the Natlonal Park System
and shall not be exercised In derogation of
the values and purposes for which these varlous
areas have been‘establluhed, except as may have
been or shall be directly and specifically pro-
vided by Congress. )

|
The fntent and necessity for chis language has generated controversy. The
]

language was part of legislation that was primarily designed to provide greater

protection to the Redwood Nattonal Park {n California. That park had been es-

lj Pub. Law 91-383, 84 Stat. 825,
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8/ | ‘ ! ;
tablished in 1968T but'louglng activities on lands outside the park but within

the same watershed were threatening the trees within Lhe‘park.

The 1968 legislation establishing the park had auchorized the Secretary
to acquire interests in lands by donation, or to “enter into contracts and co-
operacive agreements with owners of land on the periphery of the park and on
watersheds tributary to streams within the park designed to assure that the
consequences of forestry management, timbering, land use, and soil conservation
practices conducted thereon, or of the l;ck of such practices, ulllg;ot adversely
affect the timber, soil, uﬂd streams within the park as aforesald.” The new
park was to be managed in nccordunéﬁ with the 1916 legislation. MHowever, these
measures did not prove aqequate to protect the redwoods from the erosfon and
sedlmen(aiion that resulted from timbering on iaan within the watershed of the
park, the Secretary of the lnterio; did not undertake any other actions, and
ne%ce Congress considered various means Lo secure greater protection.

H.R. 3813 was inctroduced on February 22, 1977. The bill strcported with
aendment by the House Committee on Interior and Insular Affairs reflected the
proposed draft submitted by the administration that strengthened the authoricy
of the Secretary in several significant respects. In addition to including ad-
ditonal acreage within the Redwood National Park, the bill also expanded the
authority of the Secretary to enter into contracts and csnperatlve agreements
wich landowners and other entities outside the park. Se?tlon 1(a)(6) authorized

|

the Secretary Eu teview state regulatory provisions applicable to zones critical
| ! ]
|
1 | . .
\ |
8/ Pub. Law 90-545, 82 Stac. 931.
i |

* 1o d Sied ' Vo
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)
to protection of the Park and, it they were lusutticlent, direccly regulate
i
the use of the lands: “the Secreiary {s authorized to promulgace and enforce
reasonable regulations of and restrictions on harvestiong ot tlmber and land
1 '

rehabllitacion and mbnagement practices within such zones, necessary to pro-

vide continuing protection to the lands and other resources within the park
]

& & e

Furthermore: "Thn‘Secretary is furcher directed Lo request the Attorney

General of the United States to Iniciate an action for fnjunctive relfef to

prohibic ' any violation or anticipated violatton of regulations adopted here-
under or to otherwise require che réhabllllatlon of privutaly‘owned lands or
to require other land use practices necessary for the procecclon of the in-
terests of the United Scates Lhrou;h action of law. Such an actlon will e
upon a showing of present or likely damage to established park resources wich-
out regard o any other provision of law or standard ot conduct.”

Section I(b) contﬂlned the language amendlog the 1970 Act, regarding
proleétlon of the parks.

In sum, the bill contained three devices by which sctivicies on private
lands outside the park boundarles wight be controlled: zones within which
the Secretary could regulace; authority for suits to enforce any such reg-"'
ulations or “to otherwise require the tehabilication of privately owned lands™
or to "require other land use practices necessary for the procection of the
Interests of che United States”; and authority (in the new language amendiog
the 1970 Act) for actions to "protect” parks.

The transboundary ettects of the regulatory zones and judiclal actlons

Lo enforce such regulaclona ace express and claar. Tha ceansnnnadady slfaces
|
!
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of authorizing sults to abate or control land use practices on private land
even aside from the existence of an express federal regulatory program also

15 expressly stated, but the underlying reasoning (in supporc of the provistons
would certalnly be of interesc as the express stating of authority for such
suits was definitely noteworthy.

The lntendfd crapabuundery appllLablllty of the 1978 amgndment of che 1970
Act 1s noz!cleur on its tace. ‘The langu?ge could have been intended only to
guide actions of the Secretary within aarka - pern;ps to emphasize that ac-
xlv{lles to "promote” the parks under the 1916 Act must also always be pro-
tective of park values and purposes. It could also possibly apply to all ac-
tions of the Secretary In his capacity as the administrator responsible for
management of the NPS, and in his other capacities relating to federal lands
(e.g., as administrator of the federal mineral-leasing program). It could also
refer to actions of the Sﬁcretnry and of all federal entitles. It could also
refer to protective actions of the Secretary to be taken even as to activities
on nonfederal lands that threufenéd<NPS units.

The House cbmmllleé report focused primarily on the n;u authoricy to reg-
ulate private 1.an wighin ;he critical zones, and lndlcn:ed‘nhat these pro-
visions had been approved by both the Sollc;tbr's Oftice at the Department of
the Interior ,né the Department of Justice%g/ This legal analysis 1s not avail-
able to us at this time. The report further notes that “a similar approach has

previously been adopted by the Congress ulth‘rggerd to fires on areas surround-

ing National Forest lands; with regard to mining in varigus National Park Ser-

R
10/ H.R. Report 581, 95th Cong., lst Sess., 25-26 (1977).
- |
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vice areas; and, with regard to surtace mining activitles on certaln private

lands. "It is with thls background that the Commictee adopted the regulatory
11/ g
provistons in H.K. 3813."

I'he regulatory provisions were those submitced by the Adminfscration. In
i I
Its report on the proposal, the bepartment of the laterlor related the provisions

authortzing thf Secretary Lo request the Attorney General to seek Infunct'lve re-
IHef only to violations ot the Secretary's regulacttons o che speclal zones.

The report did not comment on the remalnder of the broad sulct provislons.

As Lo the regulatory auchoricy, the report stated: “We do not however, view

such authorlicy as setting a precedent for Federal Regulatlon of private lands
1 ;
12/

adjacent to other parks in the abseace of equally exceptional clccumstances.”
The report did not {lluminate whecher the ameandment to the 1970
Act was intended to have transboundary effects, saying only:

The proposed leuislation also provides
for an amendment Lo the General Authorities
Act of 1970 to further define the Secrecary
of the Interfor's dutles and limitactions with
regard to the administration of the National
Park System. This provision provides chat
the protection, management and adminiscration
of the varfous areas of the system, as pre-
viously defined, must, be consistent with those
high purposes originally established by Con-
¢ress wich the creation of the National Park
Service {n 1916. Whfle this standard of
dedisionmaking should he self evident, we
feel that the continued pressure upon the
Nacional Park System today makes a cestate—
ment and reenforcement of these basic prem~
tses very appropriate. 13/

1d. at 27.

11/

| ! |
12/ 1d. &c 33, |
13/ 1d. | |
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When Lhe'leglslallun was considered on the floor, an amendment in the
' 1

]

nature of a substitute became the fogus of the debate. Congressman Philip
Hur(od, a sponsor and|member &f the Committee on Interior and Insular Atfalrs,
noced chat the prdvln;uns for regulatory authority had been deleted 1n Lhe
substitute:

More particularly, if the members of the com-
mictee will recall, the subcommittee bill carried
a provision for regulatory authority, which 1
thought was justified given the circumstances.
Along with that regulactory authority went certain
injunctive authority for the Attorney General and
other collateral legal tools. The Senate, in
facing this mactter, decided that the potencial
risk of the precedent perhaps outweighed the jus-
tification of this proposal. So, the Senate, in
adopting che same basic 48,000~acre design that
the House developed -- that was also the design

| of the administration -- substituted for the reg-
ulatory authority certain abilicies of the Sec~-
retary to acquire land In a 30,000 acre park
protectjon zone, and as a result then dropped
the variety of legal tools that the House committee
recommended in its bill. {

It appeared to me that this compromise achieved
essentially the protection of the Redwood Creek
Basin . ... . Because we can achleve 'an eauivalent
result, 1 thought it wise to accept the Senate views,
with a refinemenc, in that respect. 14/
1

KR
It is interest'ing to note that in his remarks, Rep. Burton linked the
|
authorization of injuncrive guits with the authoricy of the Secretary to have
|
promulgated regulations controlling uses on private lands within the designated

|
I H
|

14/ 124 Cong. Rec. 2910 (1978) (emphasis| addgd).

i

t
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|

zones, even chough the language was not so llmited and the provision amending
the 1970 Act was recalned. The Congressman's remacks way twply, theretore, that

an abilicy to enjoin activities on private lands Is not lntended to be confertced
]

by the 1970 Act umeudTent language. On the other hand, perhaps his remdrks ce-

ferred only to that part of the injun¢tion language that was related to the reg-

ulatory authority, and were not addressed to the rest of the language; language

that perhaps was seen as merely restating the existing authority of the Segretary.
The remainder of the House debate did not return to these {ssues.

The Senate version, S. 1976, was introduced on August 1, 1977 by Senator

Cranston. As {ntroduced, the Senate bill also laftlally reflected the suggestlons

of the Department of Interlor.

In secting out the original adminisctration-suggested provistons af-
fectinyg private lands, Sen. Crauulpn sald:

burthermore, the bill enhances the authority
of the Secretary to protect the resource value of
Redwood Natlonal Pack by authorizing him to carry
out a land rehabilitacion program on lands upstream
and adjacent to the park. Contracts or cooperative
agreements would be authorized to fnltlate, develop,
and iwplement such a program on lands contributing
significant sedimentation because of past land use
practices and to reduce risk of further Jnmagu to
streamside areas adjacent to Redwood Creek. The
| Secretary is also authorized to establish zones
where Iregulations are heeded to protect the park
resources trom actlvitles and fnterference occur-
ring on nqn-FederaI'luudn. and to enforce reason-
able timber harvescing, land rehabtiftation, and
management practices where the exiscing Scate of
California regulations are found lnsufficient to
achieve the necessary protection. Secretary Andrus,
in his transmittal letter to the Congress, noted
in this regard that these steps were consldered
necessary berause of the extraordinacily fragtile
ecology of the Redwood Creek watershed, particu-
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larly che Tall Trees Grove. The Secretary fur-
ther noted, however, chat this grant of author-
ity would not be viewed as establishing a pre-
cedent for Federal regulation of private lands
adjscent Lo other parks in the absence of equal-
ly excepl!onal‘glruums:ancqa. lé/

The Committee on Energy and Natural Resources, to whom the bill was reterred,
|

| i
deleted the provistons on the regulatory zones, and Injunctions, but vetalned the
|

| |
language amending the 1970 Act.  The commlllee|reporb notes that the regulatory
|

authority was a "new approach” ané that authority for the Secretary to acquire
additional lands in a crictical zone if har@fui uses were occurring would better
solve the problem. However, the Committeg tep?rt also seemed ro Indicate that
the relteration of ghe hlgh\value of Naclgnad Park !und% contalned tn the

awendment to the 1970 Act could serve as a basis for judiclal interveation
SosS il it

in uses of private lands depnlgentnl to parks:
|

It 15 the sense of the committee that there
will be a continuing need to protect the expanded
Redwood Narional Park from actions on private lands
Jocated within the same ecological units as the

| park.
| | !

In part this need can bk ‘met by the exerclse !
of the authorities provided by existing seccion 3(e)
of the 1968 Act. The Committee intends that che au-
thorities provided therein will be exercised as nec-
essary to protect the park.

\ t

la part, this need can also be met by the ini-
tiatton of legal action against accivities that |
threaten the park . . . .

U | |
15/ 123 Cong, Rec. 25847 (1977). |
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In this regard, the committee scrongly endorses
the Administration's proposed amendment to the Act
of Augusc 18, 1970, concerning the management of the

I National Park System, to refocus and fnsure that the
basis for decisionmaking concerning the System con-
tinues to be the criteria provided by 16 U.5.C. § |
-~ that 1s . . . [report quotes lc] This restate-
ment of these highest principles of management is
also intended to serve as the basis for any ju-
dicial resolution of compecing private and public
values and interests in the areas surrounding Red-
wood National Park and other areas of the National

Park System.

(The committee recognizes, however, Chat nelther

section 3(e) nor legal accion have been totally suc—.

cessful In protecting park resources. It also rec—

ognizes that Secretary Andrus has strongly testitied

that the acquisftion of the addicional 48,000 acres

| will not, by ftself, protect these expanded park ce-

! sources. The administracion proposed a standby reg-
ulacion approach to this problem. 1t s Lhe sense
of this Committee that the sfituacion at Redwood Na-
tlonal Park is one where a standby acquisitton, or
protection, zone 1s more approprlate.

%he regulation cbncept is recogntzed to be a
new approach to these adjacent land Lype problems
for Nacifonal Park Service areas. We belleve the
problems at Redwood National Park are too urgent
to place rellance on such a new concept.

Accordingly, the committee has deleted the
regulation provisions of S. 1976 and, 1n lleu
thereof, has substituted a "Park Protection
Zone” o+ o o} l_b/

In the section-by-sectlion analysis of the report, It again 1s noted that
\

the comuittee deleted the provisions requested by the adulolstcation tor

stand-

by regulatory suthority fn favor of standby acquisition authority as set focth

in the explanacion on committee amendment 2.
I

16/ Sen. Reporc No. 528, 95th Coug., Ist Sess. /-8 (1977) (emphasis added).
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| In discussing the amendment to the Act of 1970, the report fndicates that

L |
the committee was concerned that:
| y
Litfgation with regard to Redwood National
Park and other areas of the system may have
blurred the responsibllicies articulated by
the 1916 Act creating che'Na(innaﬁ Park Service.

Accordingly, this provision udxgestedlby the
administration would appear 'to be particularly ap-
propriate. The Secretary ls to afford the highest
standard of protection and tare to the natural re-
sources within Redwood National Park and che Na-
tiondl Park System. No decislon shall compromise
these resource values except as Congress may have
specifically provided. 17/

| |

| ' |
. In explaining the committee's deletfon of the regulatory authority and
1 1 '

) 1 | |
the addition of new acquisition authorlty, ﬁeu, Aboureek stated: I belleve

the Segretary possesses sufticient authority o proctect ohr natlonal parks under
current law., [ urge the Secretary lulu;! :he acquisition authorlty in the park
protection zone )udlclu;sly. If recained in Lﬁu final ptll, 1 would say the
content 1s clear that the authority given is not a regulatory 7luh. but tather

! 18

a last resort to ﬁrevqn( physical damage to park resources.”
- |

| This explanacion 1s somewhat contradictory in that {f the current law

| | |
i i
provides sutticlent authoricy ftor che Secretary to protect our natlonal parks
P i |
by somenhow abdting harmful actions on private lands, it 1s difficult to see

i
why the power to condemn those lands was necessary. Or, If condemnatlon au-

- {
thority was necessdary because It was not the policy of che federal government

'

17/ 1d. at l4.

18/ 124 Congs Rec. 1563 (1978).
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to control uses of private lands, then 10 ds J1trtcult to understand in what

] \ [ |
way current law, lacklog as 1t does specltic management divectives, s suf-

|
| |

ticieat to protect the parks. ‘he'lluur discussions do not shed fturther light
on the understandlng of how current auchority and the new language awendlay
the 1970 Act related to the Secretary's ability to protect the parks fcow
activities on private lands outside park bLoundaries. |

| ) 19/
The conregence report provides no additional clariricatton.
On balahce, although thd tssue 1s nol tree trum ambiguity, it appears
the 1978 Amendmept of the' 1970 Act was Intended to clarify that the values
and purposes for which the NPS System was established were iutendud tu pro-
vide the basis tor thelr manauument‘and protection, tacluding protection
from external threats. This was undoubtedly tmplicit tn che 1916 and 1970
acts. Therefore, ;hen Congress refterated chat the “high public value” of
these lands should gu*dy all dc[lvltlcn‘uuucclulcd with thelr management

\

and proteccion, Congress arguably was attempting to prod the Secretary
into more vigorous ugtlnh. The references in' the legislative hiscory to
the adequacy of current law and to the tnul;u(luuu of “blurred responsi-
billey™ revealed by the Redwood Na;lonu] Park (KNP) titigation (discussed
below) appear to 1ndicate that the intent way have beéa Lo preciplrate
more suits to proteél the packs 'from harmful outside activities. This
interprecation 1s quite harmonious with the deletlon of lh; express au-

thority for the Secretary to directly repulate private lands oucside the

19/ H.R. Report 931, Y5th Cong., 2d Sess. (1978).
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parks and (0 sue for enforcement ol such regulat!on. Congress could have
considered the lndlrcct control of private land use thruugh judictal in-
junction of harwtul pr-chc&u auch wore acceptable fn that in the latcer
situacion the fedgral povernment uuuld be acting much as any Jother Iundouner.
Liven lLe reluctance of ! the Depardment to pursue such actions ia che pauf,
one may question the adequacy of the spare and general languuge!uhuuun.
However, the sutticiency of the languége Is an }uu?e neparnte from 1cs

| i o 1
intent.

In the litigation surrounding the ENP that was referenced (o chf leg~
islative histdry of the 1978 Act, environmental groups had filed sult to
coupel the Secretary to také action to proﬁect‘the Park from harmful lo§g|ng
ncllmi(leu on nearby lands. Iln three stages of the same case, the federal

discrict court for) the nurtﬂéru distreict of Lallfnrulu found the Secrecary's
|

| 20/
performance of his du(len to manage the NPS to be judlclally revleunble, that
{ 21/
he had falled Lo carry out those du(les, but that ultimately he had complied
22/

with the crder of the court to do so.
In 1ts discussion of the three stages of the litigation that preceded
the 1978, legislation, the Interior memorandum makes several statements as

to the reasoning and conclusions reached by the court that do not appear

warranted from the cases.

20/ Sierra Club'v. Deﬁ.rlment of the Interior, 376 F. Supp. 90 (N.D. Cal. 1974).

21/ 398 F. Supp. 284 (N.D. Cal. 1975).

~

2/ 424 F. Supp. 172 (N.D. Cal. 1976).

|
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[The Interlor wemorandum &t 14-15 correctly notes that fa case |, Lhe
court cited both the National Park Service Organic Act of 1916 and the RNP
Act ay empoverlng Lhe.Secre(uryltu protect the Park, but tocused on the KNP
Act to dlscern specifically enforceable dutles. Acr ctelal In the second cuase,
the wewocandum at 15 ntace# chat "while once again clting both the Organic
Act and the RNP Acc in support of i1ts general conclusion, the court's order
settlug forch the specific 'ressonable steps' chat the Secretary might be
obliged Lo tuke within & reasonable tlwe o acquit hils statutory rvesponsibtl-
tties Included only those ué:lunn fdentified in the 'unique' Redwood park

Yet the court's oplnfon makes 1t clear that the
|

enabling leglslation . . . .
Secretary should exercise all powers vested In him by law, and pacticulacly
thode detatled in the RNP Act, and that he ahould perform all the dutfes lw--
pused by law tncluding in Ea:zlnul»r those upeclllu ones set out In the KNP
Actl){- a very different emphnala. Perhaps the court was merely todicating,
.aud properly so, that 1t would not qpeéu]clc 48 Lo the precise nature of the
actlons the Secretary might be obligated to take under the general ;lnlule
1f the Secretary also had fatled to carry out specifically enumerated stat=-
utory dutfes.

Stmtlarly, the lnterior memorandum at 16 fadicates that In stating that
the Secretary might seek clarification of the situation from Congress, lhg

court had "fmplicitly acknowledged trn: additlonal Congressional action

would be necessary betore che Sucrufary would be empoweéred to do snything

|
to that end not spectified 1n the Redwood leglslaction.” As to the thicd

|
case, the oemofandum stdates at 1o that because the Secretary “had nelther

23/ 398 F. Supp. at 293 (emphasis added).
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|
|
funds nol authority to take the ather actlond proposed by the court In its
| | i
second opinion == the court purged the Secretary'of his previously found
failure . . » » Thus 1t would seem clear that the Redwood cases did wol sup-
|

port the notion that the Organic Act endows the Secrecary with extensive
] |

extra-tercitorial jurisdiction which would allow him to protect NPS units
|

trom threats originacing on' Lands without them. To the contrary, the clear
h |

implication ot these cases is that the SecrkLury'b extra-territorial power
| “ qp
i limited to that expressly identified by Congress.” (Emphasis added.)
I
This conclusion does not necessarily tollow from a reading of cthe cases

1n question, which in fact indlcate the ;uu(rury. At the time of the second
case, the Secretary was supported by the general park management authorities
and the specitics of the KNP Act, which at that ctime authorized him to modify
the houndarlies of th; Park and negotiate agrekments with the logglog companties.
Nelther of Lhe ‘lau.er ellml'cs was  productive, In part because of l.ack of eftort
by the Secretary and lnip;rl because of l§ck of tunds. No actions had been
taken to attempt to carcy out the generhl dut les of the Secretary. By the
time of the third case, it was quite clear that the Secretary had at-

tempted to reach agreements with the llmhe; compantes and that those ef-

forts had failed becsuse the companies had not cooperated. It was also

clear, however, that the Secretary had undertaken other measures that

could only be under his general authorities to accomplish park purposes

in peneral and those of the RNP in particular. The Secrecary had, for
example, reconmended alternatlve courses of action that required addition-
al funding, which UMB had declined to request, affd which therefore the Secre-

tary could not implement. 'lnterfor also indicated 1t requested new addicion-

al regulatory power over peripheral timher operations to solve the problem ot

24/
che logging activities without additional tederal wonies.  There is a siyg-

aiftcant difference betwegn requesting legislatlon because one lacks authoricy
altogecher and requescing leglnluilun because one lacks the fuads Lo carry aut
existing authority. The third case also lndiga;es that Interior had by that
time recommended to L“e Justice Department that litigacion he lusl‘luied to
restraln peripheral clmber practices which tuminencly endanger the Pu;;, o
‘ | 25/ |

recommendation that wuy‘"undur consideration.” There was no elaboration as
to the nature of the sults reconme;ded, but since the Secretary had s0 tew
specific powers under the RNP Act, it appears reasonable to assume that such
suics would be based on his more general management and protection dutfes under
etcther the RNP Act or the 1916 and 1970 Acts. In efther case, the Secretary
was not returning to Congress because he was powerless to dct at all under
current authoricies, but rather because certalin ot the actions he b; (ﬁcn
sought to pursue were stymled tu} other reasons, e.¥., Lhat llllgntlud on
behalf of the DFpartﬁenL is conducted through the Justice bepartmenc, which
may or umay not p;uﬁead. | i

Theretore, it 1r not clear that che Redwood cases do not suppoct the
notion that the Organic Act endows the Secretary with some extra-tecritortal
furisdlccion. That puﬁer may nut’he "extensive”, bat the cases do oot tn-—
dicate that (it is llml;ed to thnt‘cxpressly,lueutltlad by Congress. Whlle
the Secretary may not have authorfity to zone and directly regulate private

lands uses of which are harmtul to parks, he does appear to have both the

duty and the power to seek judicial intervention to abate such uses.

_.’i/ 424 F. Supp. ac 4.

~
w
e

.
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The Interlor memorandum does correcllyluule that another distcict

court has found the Segretary'a duty to he quite'clear and that that dury
could require the assertion of federal rights in judicilal prncecdlugi =

for example, by bringing trespass or nuisance actions 1f ngproprlate?gl

|
Whether these common law causes of action would be available for reliet from
alr pollucton Arlglnaf!ng outside the parks 1s discussed in che following
i v - |

section. i {
) ‘

Common Law
The Department of tﬁe Intertor memorandum appropriatelx concludes that
“substantial doubt exists as to the avallability of federal or state com-
won law actions . . . as a weans to protect NPS units from the adverse ef-
fects of air pollucion generated outside those units.” The memorandum also
notes that different principles apply to applicaction of federal common law
as opposed to state coummon law., The argument that federal common law cannot
apply 1s strong; applicability of state common law is more open to dispute.
The Supreme Court's decisions in City pof Milwaukee v. 1liinois ("Milwaukee
a2
ll");ljnnd Middlesex County Seuerqggvkﬁlhorlgy v. National Seca Clammers Assocla-
Elggéﬁjstand for che broad propositfon that there is no room fur application

| |
of federal common law to supplement reéemedies authorized by a comprehensive federal
d P

R, | S N—
26/ 487 F. Supp. 443 (D.D.C. 1980).

27/ 451 U.S. 304 (1981).

"~

B/ 453 U.S. | (1981).
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statutory scheme of regulation., The Suprese Court's ratlonale was Lhat

jordinarily "1t 1s for Coﬁgrn.-. not tederal courts, to articulate the
29/
appropriate standards to be appllied as a satter of federal law.” The

question 1s whetner Congqress through the statute has addressed & problem,

not whether the particular regulatory controls applled by the adwjinisteriqy

|
agency are deemed by the court to be adequate. There can be little guestion

that che PSD controls In the CAA address the probles ot atr quality In nactonal
' \

. parks 1n a manner that defeats chr argument that an “loterstice” exluts Lo be
30/ | |
filled by federal common law. If, as Sea Clammwers suydests, all chat 18 re-

quired 1s that Congress has addressed “tne area of |air) pollutlon” comprehen-
I 31/
| | | —

sively, then the sawe conclusion would be dravn. Milwaukee I has heen ap-

plied to hold that cthe CAA 1s so comprehenslve as Lo preempt fedecal common
32/
law remedies.

While chere {s a presumption that federal statutory law does preempt

tederal commoh law, the presumption is that tederal law does not preempt
I — )

|

state statutory or common law. As the Court fa Milunukee 11 expressed It
—_—
i |
the stacting point for determining whether state law has been supplanted

by federal law 1s “the assumption) that the nistortc police powers of the
|
States were not Lo be superseded . . . unless that was the clear and mantfest
ny
purpose of Congress.”

29/ Milwaukee 11, 451 U.S. at 317.

'iﬂ/ See MilwauKee L1, 451 U.S. at 324-25 o. 18 (alscelct court 1o ap-
plytlng tederal common law "was not 'filling a gap' 1a the regulatocy scheme,
it was sioply providing a different regulatory scheme").

[

/ See 453 U.S. at 22,

32/ See linited States v. Kin-Buc, Inc., 532 F. Supp. 699 (D.N.J. 1982).

33/ 451 U.S. at b,
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Al(hough'cnse }au is sparse, there may be reasons for not applyfng the
presumption agnins(.preemptlon of ;Lﬂ[e law In the context of the Secretary
of the Interior's »ulhuriéy Lo p;uleCt national parks. One reason 18 that
the rationale for' the p}enumpllun'mdy be tnapposite. The questton here ls
'
whether protection of tedc}al land by federal officials falls within the pur-
view of the "historic police powers of the States” protected by che presumption.
This 18 a moot pointc. ‘[l Is also arguable that application of state law to tn-
state pollution (some alr pollucfon affecting naclonal parks has crossed state
boundaries; some has not) may be pregnp:ed by federal law under rationales de-
veloped In the federal comwon law cases. klnally..thqre i8 a related argument
that even {f the air pollution in queulioy‘ls inctrascacte in origin, the fed-
eral tfnterest in protecting the parks 1s such that a federal rather chan a
state rule of léw shoyld apply. '
Suppurt for these aryument s that fedpral racthec than state law should

1

| | !
apply can be found in a decision ot a federal district court tn United States
34/

v. Outboard Marine Curp.j—. dismissing a clatm by the United Stutes based on

the state common law of prodgc[s liability. The United States clu)med that
its sovereign interest in the nation's navigable waterways was {njured by
a PCB manufacturer's fallure to warn purchaseré of the dangers ot spills
into waterways. The district court determined that “a suit by the United

States to protect navigable waterways from pollutlon requires a federal rule

of decisions under Milwaukee I [Illinois v. Milwaukee, 406 1.8, 91 (1972)]

| |

| v
| v
34/ 549 F. Sypp. 1032 (N.D. I)1. 1982).

35/
and a statutory rule of deciston under Milwaukee IL."

When the Supréme Court
authorized Illinols to pursue federal common law remedies in Hlluauk;e I, Lt
clted both the nature of the actitn (wa;er pollution) and the character' or
the parctes. The discrict court In Outhboard Marine reasoned that, while some

| 1 N e Rt 1
water pollutign cqseL might not require a ﬁedergl rule of decision, "the fed-
eral interest 18 ac 1;;‘§trungest [when] the United Scates 1s suing to procect

\

3n/
lts soverelygn faterest In the natlon's waterways."”

Similarly, 1c might be
acjued that a rederal rule of dectsion should be required when the United States
1s sulng to pfoteCL its interest IG public lands from air pollucion.

There are several countervuillng arguments relacing o preemptlnn}ot state
law remedies. Flrst, 1t can be argued that the United States, when actlng as a
property owner, should not be denied any rewmedies available to other property
owners within & state. If propar(y owners are permltted under state law to
matntaln nulsunée or oLheL.commun’lau actlons to abate alr pollution not con-
trolled by tederal or state aic pollution ;cgulallun, then the Unfted States
should also have thtslrlgh(. Secondly, chere 1s the guestlon of che Clean
Alr Abt‘a relationship to the Park protection authoclcies noted above, ili"
does the Clean Atr Act limit the general statutory authority to protect

national parks from external threats?

That the United States may sue In state courts under state law to profect

57/

lts property is a well-established principle. See, e.4., Cotton v. United Slﬂleﬂj‘

[
v
~

1d. at lU34=1035,

|
1d. ac 1034,

~

52 U.5. (L1 How.) 232 (1850)..

[T
~
L
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holding that the United States could bring a trespass action In state court
for damages agalnst someone who hid unlawtully cut and removed tlmber from
public land. More recently, but before Milwaukee 11, a federal district
court held that this proprietary right of the United States to sue Lo pro-
tect Its property was not eliminated by (hé Clean Afr Act%ﬁl The district
court relied on the gcncralszlnclple that statutes will pot be held to
divest the soverelgn of exidgting rlgptu and remedies unless there s a
clear expression or indication of intent to do 0. A contrdry intenc,
Lo preuche tederal remedies, was iouthln CAAl! 3}0, which provides chac
|
the Act "shall not be construed ab au;eruedlnu or Mumicing the authocitles
uui respunslbllltfga. uude} any other provision of law . . . of . . . any
I
other Federal fo!cer." While this case did not discingulsh between fed-
eral and state common law, iL 18 arguable that tts ratfonale fs still valtd
as applied to tederal utilization of Qtale law remedies.
As discussed aﬁove, the general park protection authorities have been in-
terpreted as including che discretion to bring “trespass or nulsance actions

39/ i
if appropriate.” It 'is arguable’ that application of Milwaukee [I principles

to the air pollution context would not affect whatever authority exists to uti-

|
1ze state conmon law trespass and nuisance actions 48 a means of exercising
| . y i

Jhla broad authority to protect ' the parks. Looked at in thts' light, the lssue
|

!
Is whether the Flean Alr Act clrcumscribes the general park proteccion authoricy

f T

| |
38/ United States g.:Atlan:lc-Rléhtlehd Co., 478 F. Supp. 1215 (D. Mont.

1979). , g

39/ Sierra Club v. Andrus, 487 F. Supp. 443, 448 (D.D.C. 1980).

!

hileh)

In the tleld of “f polluticn, and nat whether stelctly common lav resedias
have been preeapred.

Because park protection la?gungc was strenglhened In 1978, the 1977 Clesn
Alr Act Augndnfutl, contalning the FsUiprotectlons tor parks in Pact G, cannot

1
Ibe 8dld o have repealed by taplication the 1978 changes. Any uuthlal4uﬂznl
would have to establish that (h;!l,ll CAA repealed by inplt:-tluu the then~-
existing pack protection ‘u(huﬁlly (to the exceat cthat Lt amlght Ko beyond ¥ui
\

reuuln(lgnl.land that the |9’B‘¢u¢nd-¢nl-, slthough general, did not change the
status quo wicth l-upcc;,lu air pollucton. Kepeals by twplicaclon are dlslavored,
CAA Pacre C 1s stleac as to lnll(lunlhlpila Gther tedecul lawu, and CAA § jtu,
Bupra, suggests chat other federal remedles are preserved. Nonetheless, there
mdut be sowme duuh(lnn‘to whelher Lhae very genecal park protect ton -u;hurlky wdy
be fuvoked to entend regulation beyoud what s permittied by Pare C, o tegulatory

Scheme addressing the specitic problem of damage o public lands by ale polliution.

There 18 a possible analogy to Sea Clamwers, supra, where the Court cloded che

door tightly not just op tederal common law actlons, but also on the alternattive
remedies sought under the civil cighcs laws (42 U.5.C. § 1983) and undec the cheory
of leplied rights of actign.

If applicacion of state lav is not precluded by the natute of the action

(by application of Milwaukee 1 and Oucboard Marine principles) and 1f no “clear

and manitest” congresdional purpose to preempt can be found, there would sctl)

|
! |
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be the question of whether state law (cgupou or statutory) would permic
imposition of controls stricter than thosel required by the Clean Alr Act.

And there 18 (he addictonal question of whether a state would uermlé com=
won=law (ewedlies (0 supplement remédies avallable under I(s alr pollution
contrul statute. What rule 1ndividual states would apply In these sicuatlions

| { AU/
1s beyond the scupe ul thu analysls.

b o ANy

Pamela Baldwin

Coppe CLIL

George Costello
Legislative Atcarneys
American Law Division
Noveuber 19, 1985

(

ﬁﬂ/ Committee staft have Informed us that dir pollucton problems exlst In NES
units located tn at least four scates. Staff ‘has asked thar we determine whether
state common-luw remedies for air pollution appear to be preserved fo those states In
the face of state statutory pragramu deullng with jair pollution, wich parcticular ref-
erence to clatms of LP“ Department of the !ntul!ur.

|
All four states have included in their afr pollution statutes a savings

clause that seems Lo preserve cuamun law remedies. Cal. Health & Safecy Code §
41509(d); Me. Rev. Stac. Ann. tic. 38, $1581; Tenn. Code Ann. § 68-25-114; Wash.
Kev. Code Ann. § 70.94.370. The,clled provisions appear lu each case Lo reach com-
wmon-law actions brought by federal agencles. See Cal. Health & Safery Code § 39047
(e); Me. Rev. Stat. Aann. tic. 38, § 582.9; Wash. Rev. Code Ann. § 70.94.030(3).
Thus, whatever common—-law rights are afforded the Department of the lnterior in
these states would 'appear unfmpatred by state statutory efforts to control air pol-
lutton.
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